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If I had six hours to chop down a tree,
I'd spend the first hour sharpening the ax.

— Abraham Lincoln?

INTRODUCTION

We are often advised to prepare for negotiation, and scholars in
many disciplines (law, economics, psychology, and others) have devel-
oped a rich mosaic cataloging dispute resolution processes. Debates
rage about the role of economic analysis in legal disputes and
whether neutral mediators should help parties “evaluate” claims or
merely “facilitate” party communication. But practitioners have a
tree to chop down in six hours and need practical tools. While the
best ax is only as good as the human muscle behind it, even those
with well-honed “guts”? can sharpen their results with analytical

1. Josnuua N. WEiss, You DioN’t Just Say THAT! QUOTES, QUIPS, AND PROVERBS
FOR DEALING IN THE WORLD OF CONFLICT AND NEGOTIATION 19 (2005), available at
http://www.pon.org/downloads/quote_book.pdf.

2. Marjorie Corman Aaron & David P. Hoffer, Using Decision Trees As Tools for
Settlement, 14 ALTERNATIVES TO HicH Cost LiTiG. 71, 71 (1996); see also Max H.
Bazerman et al., Negotiation with Yourself and Losing: Making Decisions With Com-
peting Internal Preferences, 23 Acap. Mamt. REv. 225 (1998); Eric Bonabeau, Don’t
Trust Your Gut, Harv. Bus. REv., May 2003, at 116, 118 (“Intuition is a means not of
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tools and psychological debiasing. With planning, they also improve
the odds of dropping the tree in the yard rather than on the house.

This article endeavors to explain simple tools that may assist
lawyers and managers in preparing for mediation success.? Part I
reviews an outline for traditional legal and factual analysis of liti-
gated cases. Part II layers economic decision tree analysis atop that
foundation. Part III acknowledges that we all have biases and draws
on psychological scholarship to help isolate their effects. Part IV syn-
thesizes this analytical work into an adapted negotiation planning
instrument. Finally, because different people play different roles in
unraveling a dispute, Part V offers a decision tree designed to help
disputants not only design a dispute resolution process tailored to
their case, but also decide what
roles should be cast and who
would be the most effective choice
for each role.

Since car negotiations are
easy targets and nearly ubiqui-
tous, we will periodically turn to
the hypothetical purchase of a
new Chevrolet Impala and some
legal claims that might later arise
from its performance and use. Our “gut” sense may get us close by
ruling out clearly erroneous valuations like $100,000. But there are
limits to that precision. One trip to the dealership confirms that gut
senses are not evenly pared with repeat playing dealers that are
making enough money off of repeated transactions to keep the show-
rooms glittering and their sales people well-employed. Economic

Debias

Decision Analysis

Legal and
Factual Analysis

assessing complexity but of ignoring it. That’s valuable information if you’re a
firefighter in a burning building or a solder on a battlefield. It’s not valuable if you're
an executive faced with a pressing decision about investing millions in a new product
for a rapidly changing market.”); Chris Guthrie et al., Blinking on the Bench: How
Judges Decide Cases, 93 CorNELL L. REv. 1, 1 (2007) (describing a model that “ac-
counts for the tendency of the human brain to make automatic, snap judgments,
which are surprisingly accurate, but which can also lead to erroneous decisions”); but
see generally MarLcoLM GLADWELL, BLINK: THE PowER oF THINKING WiTHOUT THINK-
ING (2005) (arguing that intuition can lead to accurate decisions).

3. Russell Korobkin, Psychological Impediments to Mediation Success: Theory
and Practice, 21 Onio St. J. oN Disp. ResoL. 281, 282 (2006) (asserting that mediation
“success flows logically from the following normative standard: disputes should settle
in mediation if there are one or more sets of agreement terms that both parties would
prefer to accept rather than try the case to an adjudicated conclusion”). Thanks to
Kenneth H. Blanchard and Spencer Johnson for popularizing the term “One Minute
Manager” with their 1982 book The One Minute Manager. Many other books and arti-
cles incorporating the phrase have followed.
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analysis will help us examine negotiations from the dealer’s perspec-
tive — as if we were going to negotiate this purchase or try these
claims 100 times. Some outcomes will be high and others low, but the
vast majority will fall in between those end points. Some may also be
multidimensional in that they involve much more than price. Our
focus here is on helpful processes rather than mathematically elegant
results — as if world chess champion Garry Kasparov used IBM’s Big
Blue to enhance his own human skills,* rather than framing the de-
bate in terms of man or machine.

I. Ricorous LEcAL ANaLysIs ForMs THE BAsIs FOR
NEGOTIATION PREPARATION

[Preparation] is the be-all of good trial work. . . . Everything
else, felicity of expression, improvisational brilliance, is a satel-
lite around the sun.

Thorough preparation is that sun.

— Louis Nizer®

Lawyers are trained to rigorously analyze legal issues and to ne-
gotiate deals — whether forming new ventures or resolving disputes.®
Litigators additionally assess the many vagaries that come with local
fora and the presentation of complex topics in short time frames.
These skills are essential to case valuation.?” Because it is impossible
to say with certainty how the other side will act or react, what facts
and themes will develop, and even when the case will be calendared

4. See generally Jeffrey J. Rachlinski, Bottom-Up Versus Top-Down Lawmak-
ing, 73 U. CHI. L. REV. 933, 961 & n.121 (2006) (citing GAME OVER: KASPAROV AND THE
MacHINE (Thinkfilm 2003) (documenting chess world champion Garry Kasparov’s
narrow defeat by a computer manufactured by IBM dubbed ‘Deep Blue’)); see also
Arno R. Lodder, Developing an Online Dispute Resolution Environment: Dialogue
Tools and Negotiation Support Systems in a Three-Step Model, 10 Harv. NEGoT. L.
Rev. 287, 290-91 (2005).

5. Joseph F. Anderson, dJr., Setting Yourself Apart from the Herd: A Judge’s
Thoughts on Successful Courtroom Advocacy, 50 S.C. L. REv. 617, 618 (1999) (quoting
Jerrold K. Footlick et al., Lawyers on Trial, NEwswEEK, Dec. 11, 1978, at 98, 99).

6. Robert J. Rhee, The Effect of Risk on Legal Valuation, 78 U. CoLo. L. REv.
193, 254 (2007) (“Attorneys achieve better results than unrepresented clients not only
because they are better tactical negotiators, but also because they are better situated
to negotiate.”); William F. Samuelson, Computer-Aided Negotiation and Economic
Analysis, 11 Necor. J. 135, 136-37 (1995); David M. Saunders & Roy J. Lewicki,
Teaching Negotiation with Computer Simulations: Pedagogical and Practical Consid-
erations, 11 NEcor. J. 157, 158 (1995) (“[M]ore preparation leads to better negotiation
outcomes.”).

7. Rhee, supra note 6, at 253 (“Attorneys are crucial to the proper pricing of
transactions: ‘[llawyers function as transaction cost engineers.”” (quoting Ronald J.
Gilson, Value Creation by Business Lawyers: Legal Skills and Asset Pricing, 94 YALE
L.J. 239, 255 (1984)).
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by the court, litigators naturally resist urges to mathematically as-
sess chances of success and budget associated transaction costs.®
That is not to say that they do not thoroughly evaluate cases.? Liti-
gators are masters at developing simple themes from warehouses full
of documents and terabytes of data that help guide fact finders
through complex case facts. That is an art that cannot be replaced by
algorithm.1© Economic analysis can, however, take that essential le-
gal analysis and improve negotiation preparation in important ways.

New York litigator Louis Solomon reviews the essentials of the
rigorous legal analyses that lie at the base of any economic analy-
sis.11 In the Case Evaluation chapter of the ABA Litigation Section’s
commercial litigation manual, he concludes that!2? “the importance of
intelligent, critical, analytical, yet realistic case evaluation cannot be
overstated.”’3 Solomon notes that case evaluations should begin
earlyl* and be updated consistently,15 including at certain regular in-
tervals.1® The goal is assessing risk, not achieving perfection.1” In a

8. Louis M. Solomon, Quantitative Techniques for Case Evaluation and Their
Limitations, METRO. CorP. CouUNs., Oct. 2006, at 21 (“The difficulty is also that, with-
out detracting from the brilliance of our fellow practitioners, complex mathematical
modeling abilities are not always associated with good litigation skills.”).

9. Marjorie Corman Aaron, Do’s and Don’ts for Mediation Practice, Disp. RESOL.
Mag., Winter 2005, at 19, 20 (“Some of the finest counsel give short shrift to damages
.. .. Get the parties’ theories of damages and supporting evidence out on the table.”).

10. G. Richard Shell, Computer-Assisted Negotiation and Mediation: Where We
Are and Where We Are Going, 11 NEcor. J. 117, 117 (1995) (“Negotiation and dispute
resolution are fundamentally ‘people’ activities. Nuances of expression, timing, com-
munication, framing, and persuasion often make the difference between success and
failure in bargaining and mediation.”).

11. Louis M. Solomon & Bruce E. Fader, Case Evaluation, in 1 BUSINESS AND
CoMmMERCIAL LiTicaTioN IN FEDERAL Courts 353, 353-404 (Rober L. Haig ed., 2d ed.
2005); Louis Solomon, Achieving Optimal Evaluation of Business and Commercial
Cases, Corp. COUNSELOR, July 2006, at 3.

12. Solomon & Fader, supra note 11, at 353-404.

13. Id. at 356-57, 371.

14. Id. at 371 (“Cases are often won or lost based on the prefiling evaluation and
planning, both from the offensive side and from the defensive side (which may decide
to appear as the offensive side).”).

15. Rhee, supra note 6, at 218; Solomon, supra note 11.

16. Solomon, supra note 11. Solomon notes:

While there is no set of magical moments when cases should be evaluated

and reevaluated, at a minimum, careful stock should be taken at the follow-

ing stages:

¢ Immediately after the suit is filed (or before if you are the plaintiff);
When motions on the pleadings are being considered;
Once early motion practice is completed;
After document discovery is undertaken;
After discovery, either after depositions are completed and summa-
rized or when summary judgment motions are being contemplated or
responded to;
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recent article, he condenses the evaluation process into five key steps:
1) identify potential issues; 2) evaluate issue relationships and over-
all case bearing; 3) evaluate the risk or probability of each outcome
(fact and law intensive); 4) evaluate possible upside and downside ex-
posure; and 5) identify the indirect and collateral issues from the cli-
ent’s perspective.’® “Simply stated, the case evaluation process
includes determining strengths and weaknesses, risks and probabili-
ties, and the upsides and downsides of the case.”'® The evaluation
should go beyond identifying causes of action and their associated
remedies20 to include venue, choice of law,21 judge, jury pool, circuit,
pretrial motions, collateral consequences, and whose case is easier to
explain.22 Solomon cautions litigators to view litigation from the cli-
ent’s perspective although this is “something closer to a necessary
evil than an intoxicating, addictive end in itself.”?23 While assessing
potential outcomes is part of such analyses, Solomon also rightly
questions elevating numerical approaches like decision trees above
what they deserve.2¢ After all, IBM’s Deep Blue only narrowly beat
Kasparov after several years of play. But a seasoned litigator and
business executive armed for negotiation with robust legal and eco-
nomic analyses would be as formidable as Kasparov and Deep Blue
playing chess on the same team. Kasparov could test individual
moves against strategic goals by running multiple outcome scenarios
on Deep Blue.

Advocates combine intuition and experience to gauge case pros-
pects. But even if they conclude that their client has a good chance of
winning at trial, a good chance of winning means different things to
different people. “The party who has been consistently reassured by

¢ In the months leading up to the trial;

e During and after trial; and

¢ When an appeal is being contemplated or responded to.
Id.

17. Solomon & Fader, supra note 11, at 357 (“[Plerfection cannot be the goal of
case evaluation.”).

18. Solomon, supra note 11.

19. Id.

20. Solomon & Fader, supra note 11, at 368 (“Separate but related to the analysis
of facts and law is a realistic evaluation of damages or ultimate relief available to the
client or to the other side.”).

21. Id. at 367 (“An optimal case evaluation must proceed against the backdrop of
what law will be applied by the court to critical issues [and] . . . what law the appel-
late court will apply once the findings have been made . . . .”).

22. Solomon, supra note 11.

23. Solomon & Fader, supra note 11, at 362.

24. Solomon, supra note 8; Solomon & Fader, supra note 11, at 377.
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counsel that he has a ‘good case’ may be startled (and sobered) to
learn that counsel still only assigns it a 55% chance of success.”25

Assigning probabilities of success is not at all foreign to the law.
Federal Rule of Civil Procedure 23 requires class action litigants to
factor “the likelihood of success on the merits . . . against the amount
and form of the relief offered in[to] the settlement.”?6 Judge Richard
Posner reversed a class action settlement for failure to follow Rule 23.
In doing so, he noted that “the district court should at a minimum
make an effort ‘to quantify the net expected value [(“NEV”)27] of con-
tinued litigation to the class, since a settlement for less than that
would not be adequate.’”28

25. Aaron & Hoffer, supra note 2, at 71.
26. Solomon, supra note 8.

27. Rhee, supra note 6, at 194 (“For many years, law and economics scholarship
has subscribed to the conventional wisdom that the value of a legal dispute is its
expected value, defined as the probability of liability multiplied by the expected judg-
ment amount.”); see generally William M. Landes, An Economic Analysis of the
Courts, 14 J.L. & Econ. 61 (1971); Richard A. Posner, An Economic Approach to Legal
Procedure and Judicial Administration, 2 J. LEGaL Stup. 399 (1973); George L. Priest
& Benjamin Klein, The Selection of Disputes for Litigation, 13 J. LEGaL Stup. 1
(1984); Alan E. Friedman, Note, An Analysis of Settlement, 22 Stan. L. REv. 67 (1969);
see also Steven Shavell, Founpations or EconoMic ANALYsSIS oF Law 401-11 (2004).

28. Solomon, supra note 8 (quoting Reynolds v. Beneficial Nat’l Bank, 288 F.3d
277, 284-85 (7th Cir. 2002)). Judge Posner continues in Reynolds:

Determining [NEV] would require estimating the range of possible outcomes
and ascribing a probability to each point on the range . ... A high degree of
precision cannot be expected in valuing litigation, especially regarding the
estimation of the probability of potential outcomes . . . the judge could have
insisted that the parties present evidence that would enable four possible
outcomes to be estimated: call them high, medium, low, and zero. High
might be in the billions of dollars, medium in the hundreds of millions, low in
the tens of millions. Some approximate range of percentages, reflecting the
probability of obtaining each of these outcomes in a trial (more likely a series
of trials), might be estimated, and so a ballpark valuation derived.

Some arbitrary figures will indicate the nature of the analysis that we are
envisaging. Suppose a high recovery were estimated at $5 billion, medium at
$200 million, low at $10 million. Suppose the midpoint of the percentage
estimates for the probability of victory at trial was .5% for the high, 20% for
the medium, and 30% for the low (and thus 49.5% for zero). Then the net
expected value of the litigation, before discounting, would be $68 million; dis-
counting, depending on an estimate of the likely duration of the litigation,
would bring this figure down, though probably not to $25 million — and any
discounting might be inappropriate, as we explained. These figures are arbi-
trary; our point is only that the judge made no effort to translate his intu-
itions about the strength of the plaintiffs’ case, the range of possible
damages, and the likely duration of the litigation if it was not settled now
into numbers that would permit a responsible evaluation of the reasonable-
ness of the settlement.



256 Harvard Negotiation Law Review [Vol. 13:249

Economic analyses cannot replace rigorous legal analyses; in
fact, there is nothing to economically analyze if the legal parameters
are not first set.2® Without capturing the strengths and weaknesses,
risks and probabilities, and upsides and downsides of a litigated case
through legal analysis, the weighted probabilities are meaningless.
After legal analysis has captured these variables, however, economic
analysis develops alternative scenarios as if we were selling 100 cars
or trying a lawsuit 100 times. The by-product of the combined analy-
sis is a powerful tool that focuses attention on the problem to be
solved rather than the personalities of the litigants and advocates.30
By bracketing the potential outcomes through legal analysis and esti-
mating the likelihood of those outcomes through economic analysis,
litigants start working a puzzle together. They probably do not come

Reynolds v. Beneficial Nat’l Bank, 288 F.3d 277, 285 (7th Cir. 2002). In decision tree
format, Judge Posner’s hypothetical presents like this:

high
%005 <1|$5,000,000,000; P = 0.00|

$68,000,000| medium

hypothetical trial

<1[$200,000,000; P = 0.200]

[hypothetical trial : $68,000,000]
class claims

=

<1{$10,000,000; P = 0.300)

<1|$0; P = 0.495

0.495

trial court settlement
<1{$25,000,000

Such cases are relatively rare (a Westlaw search of “ALLFEDS” conducted on March
26, 2007 for the preceding three-years resulted in four cases), see Synfuel Techs., Inc.
v. DHL Express (USA), Inc., 463 F.3d 646, 653 (7th Cir. 2006) (reversing class action
settlement, citing Reynolds); Acosta v. Trans Union, LL.C, 240 F.R.D. 564, 570 (C.D.
Cal. 2007) (denying approval of class action settlement concluding that it was not fair,
adequate or reasonable); In re Relafen Antitrust Litig., 231 F.R.D. 52, 58 (D. Mass.
2005) (approving $75 million settlement as fair, reasonable, and adequate); Sylvester
v. CIGNA Corp., 369 F. Supp. 2d 34, 49-50 (D. Me. 2005) (denying class settlement,
finding that it was unfair, unreasonable, and inadequate: “Although the Court must
be careful to not engage in a trial on the merits, many courts faced with proposed
class action settlements do compare the proposed settlement with the likely result of
litigation, which implicitly requires the court to consider the prospects of the case,
including risk, complexity, expense and duration. This particular inquiry focuses on
whether the proposed settlement is adequate in light of ‘the net expected value of
continued litigation to the class,’ to the extent that it can be reasonably quantified.”).

29. Bonabeau, supra note 2, at 123 (“These new decision-support tools don’t elim-
inate human intuition; they harness its power while remedying its most pernicious
flaws . . .. But these instincts are subjected to the rigors of analysis and at the same
time freed from the brain’s constraints in imagining possible solutions.”).

30. Aaron & Hoffer, supra note 2, at 71 (“While experienced lawyers can some-
times develop an intuitive sense of what a case is worth, their intuition may not be
sufficient in a case of considerable complexity. Furthermore, intuitive ‘gut sense’ valu-
ations are hard to support or explain to clients.”).
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to the same analysis, but they are focused on a future outcome in-
formed by past events. Lawyers are well-qualified for this task. Joe
Jaworski3! went from trying lawsuits to complicated scenario plan-
ning for a world wide group of oil companies with state-of-the-art
strategic planning systems.32 Developing 30-year economic and en-
ergy scenarios with current facts is not all that different than what
advocates face modeling litigation outcomes.32 Even with similar fact
patterns and the same law, litigants experience different outcomes at
trial. Scenario planning imports business tools into uncertain legal
situations. In the process of calibrating potential outcomes, parties
come to more clearly understand what terms of art like “probable,”
“reasonably possible,” and “remote” mean.34

II. DecisioN TREE ANALYSES HELP DEVELOP AND TEST SCENARIOS

Decisions are very expensive,
they cost you everything else.

— Irvin Yalom3®

Like a hypothetical car dealer, some days are better than others
for litigants. The dealer may trade reductions in sticker price for
lower trade-in values or financing and warranty profits. The buyer
may use Kelley Blue Book values or quotes from other dealers to de-
velop real alternatives. In the end, the buyer can always keep driv-
ing her old car. Negotiations are heavily influenced by such
alternatives:3¢ negotiate a lower price, buy from a competitor, or keep
driving the old car. Alternatives not only increase the objectivity of

31. Former Senior Partner, Bracewell & Patterson, and Fellow of the American
College of Trial Lawyers.

32. JOSEPH JAWORSKI, SYNCHRONICITY: THE INNER PATH TO LEADERSHIP 181
(1996).

33. Id. at 169.

34. Aaron & Hoffer, supra note 2, at 71 (“One cannot calculate a decision tree
containing branches labeled “very likely” or “extremely unlikely.”); Solomon notes def-
initional and other differences between the 1975 Statement of Financial Accounting
Standards (“FASB”) No. 5, “Accounting for Contingencies,” (“Accounting Statement”)
and the American Bar Association’s Statement of Policy Regarding Lawyers’ Re-
sponses to Auditor’s Requests for Information (“ABA Statement”). Solomon & Fader,
supra note 11, at 395 (“The case evaluation process . . . may implicate the lawyer’s or
client’s duty to disclose precisely because the process utilizes probability concepts and
creates the prospect of triggering the probability-driven concepts of the Accounting
Statement and ABA Statement.”).

35. IrviN D. Yavrom, EXISTENTIAL PsycHOTHERAPY 318 (1980) (“For every yes
there must be a no. To decide one thing always means to relinquish something else.”).

36. Bazerman et al., supra note 2, at 226 (“In a purely rational model, individuals
would never pay to have less options available —it is a simple axiom that more options
are better than less.”).
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our own decisions, but also help frame logical arguments to others.37
This may seem evident in a commodity scenario such as the car
purchase decision, but it is less so in legal matters.

Economists and social scientists have used quantitative decision-
making techniques since the late-1950s.38 Mathematical statistician
Howard Raiffa is credited with the application “of decision analysis
and game theory to the contexts of negotiation and dispute resolu-
tion.”39 Raiffa’s The Art and Science of Negotiation*® brought diverse
disciplines together for negotiation-centric research.#! Game theory

37. Parties in negotiation or mediation are often faced with tactical questions like
“How do we convince the other side that we really are at the end of the line?” Decision
trees help clarify alternatives not only for parties, but for mediators and opponents. If
other alternatives become preferred at certain levels, that is likely to be more convinc-
ing than a conclusory, “This is our final offer.”

38. Solomon, supra note 8, at 21. See generally Lucian A. Bebchuk, Litigation
and Settlement Under Imperfect Information, 15 RanDp J. EcoN. 404 (1984); Robert
Cooter et al., Bargaining in the Shadow of the Law: A Testable Model of Strategic
Behavior, J. LEcaL Stup. 225 (1982); Don L. Coursey & Linda R. Stanley, Pretrial
Bargaining Behavior Within the Shadow of the Law: Theory and Experimental Evi-
dence, 8 INT'L REv. L. & Econ. 161 (1988); John P. Gould, The Economics of Legal
Conflicts, 2 J. LEGAL STUD. 279 (1973); William M. Landes, An Economic Analysis of
the Courts, 14 J.L.. & Econ. 61 (1971); Posner, supra note 27; George L. Priest, Selec-
tive Characteristics of Litigation, 9 J. LEGAL Stup. 399 (1980); George L. Priest, Reex-
amining the Selection Hypothesis, 14 J. LEGaL Stup. 215 (1985); Priest & Klein, supra
note 27; 1. P. L. P'ng, Strategic Behavior in Suit, Settlement, and Trial, 14 BELL J.
Econ. 539 (1983); Steven Shavell, Suit, Settlement, and Trial: A Theoretical Analysis
Under Alternative Methods for Allocation of Legal Costs, 11 J. LEGAL StuD. 55 (1982);
Linda R. Stanley & Don L. Coursey, Empirical Evidence on the Selection Hypothesis
and the Decision to Litigate or Settle, 19 J. LEGaL Stup. 145 (1990) (historical review);
Jennifer F. Reinganum & Louis L. Wilde, Settlement, Litigation and the Allocation of
Litigation Costs, 17 RanDp J. Econ. 557 (1986); Donald Wittman, Is the Selection of
Cases for Trial Biased?, 14 J. LEcAL STuD. 185 (1985); Donald Wittman, Dispute Reso-
lution, Bargaining, and the Selection of Cases for Trial: A Study of the Generation of
Biased and Unbiased Data, 17 J. LEcaL Stup. 313 (1988).

39. Gregory Todd Jones, Fighting Capitulation: A Research Agenda for the Fu-
ture of Dispute Resolution, 108 PENN St. L. Rev. 277, 295 (2003). Aaron & Hoffer,
supra note 2, at 71 (“Long popular in the business community, decision analysis has
evolved as a tool for lawyers to help make decisions in complex litigation.”); Bazerman
et al., supra note 2, at 235 (“Decision Analysis, defines an area of intellectual thought
that outlines how to give prescriptive advice to decision makers.”); see also HOWARD
Rarrra, DEcisioN Anavysis: INTRODUCTORY LEcTURES oN CHOICE UNDER UNCER-
TAINTY 271 (1968) (“The spirit of decision analysis is divide and conquer: Decompose a
complex problem into simpler problems, get one’s thinking straight in these simpler
problems, paste these analyses together with logical glue, and come out with a pro-
gram for action for the complex problem.”)

40. Howarp RairFra, THE ART AND SCIENCE OF NEGOTIATION (1982).

41. Jones, supra note 39, at 295. See generally Bazerman et al., supra note 2, at
236. Bazerman recalls the story of Raiffa’s decision whether to leave Columbia for
Harvard: “According to the story, [Raiffa] visited with a friend, also his dean at Co-
lumbia, and asked for advice. Sarcastically, the dean replied to Raiffa (borrowing from
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has been applied to calculate the effects of legislative policy4? and
more recently alternative dispute resolution practice.#? A fundamen-
tal assumption of economic theory is that people with perfect infor-
mation4* act rationally.® Our experience tells us otherwise,
especially in litigation.#6 But if litigants build economic scenarios
atop their legal analysis, they begin to see an emerging range of po-
tential outcomes. A first step in that process is to take the brackets
provided by a legal analysis and develop simple decision trees.

Raiffa’s writings) that Raiffa should identify the relevant criteria, weigh each crite-
rion, rate each school on each criterion, do the arithmetic, see which school had the
best overall score, and go there. Raiffa’s apocryphal response was ‘No, this is a serious
decision.””. Id.

42. See Samuel Issacharoff & Catherine M. Sharkey, Backdoor Federalization, 53
UCLA L. Rev. 1353, 1387 (2006).

43. See generally DoucLas G. BAIRD ET AL., GAME THEORY AND THE Law (1994);
Mare B. Victor et al., Evaluating Legal Risks and Costs with Decision Tree Analysis,
in SUCCESSFUL PARTNERING BETWEEN INSIDE AND OuTsiDE CouNskeL §12:20 (Robert L.
Haig ed., 2000); David P. Hoffer, Decision Analysis as a Mediator’s Tool, 1 HaARv.
NEecor. L. REv. 113 (1996); David P. Hoffer, Computer-Based Risk Analysis: A Tool for
Mediators, ADRONLINE MONTHLY, Jan. 1998, http://www.ombuds.org/center/aaron/
center/hoffer.html; Jones, supra note 39, at 297. There are relatively few cases utiliz-
ing decision trees in the last three years and none appear to be in this context. See,
e.g., In re Buffalo Molded Plastics, 354 B.R. 731, 739 (W.D. Pa. 2006) (proffered deci-
sion tree outlined decisions for the court); Crafton v. Blaine Larsen Farms, Inc., No.
CV-04-383-E-BLW, 2006 WL 908061, at *1 (D. Idaho Jan. 7, 2006) (“five-step ‘decision
tree’ for resolving whether witness designations are timely”); Depew v. ShopKo
Stores, Inc., No. Civ. 03-0539-S-BLW, 2006 WL 47357, at *1 (D. Idaho Jan. 6, 2006)
(similar to Crafton); In re Welding Fume Prod., No. 1:03-CV-17000, 2005 WL
1868046, at *30 (N.D. Ohio Aug. 8, 2005) (use of decision trees in medical diagnoses).
Fewer appear in major state court databases. See, e.g., Excess Underwriters at
Lloyd’s, London v. Frank’s Casing Crew & Rental Tools, Inc., 48 Tex. Sup. Cr. J. 735
(2005), aff’d, No. 02-0730, 2008 WL 274878 (Tex. Feb. 01, 2008).

44. See Gregory Todd Jones & Douglas H. Yarn, Evaluative Dispute Resolution
Under Uncertainty: An Empirical Look at Bayes’ Theorem and the Expected Value of
Perfect Information, 2003 J. Disp. REsoL. 427, 438 (2003) (defining theoretically per-
fect information as “information so probative as to allow the decision maker to pro-
ceed with certainty, in the case of a litigant, for example, knowing in advance whether
litigation would be won or lost”).

45. Max H. Bazerman et al., Explaining How Preferences Change Across Joint
Versus Separate Evaluation, 39 J. Econ. BEHAV. & Ora. 41, 41 (1999) (“A central
tenet within economics is that the individual acts to maximize expected utility.”);
Jones, supra note 39, at 297.

46. Rhee, supra note 6, at 213 (“[L]litigation is hardly a game of perfect and com-
plete information, and mutual cooperation is often opportunistically engaged as
strategy.”).
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A. Decision Trees Are Used to Analyze Complex Business Decisions

I can calculate the motions of the heavenly bodies,
but not the madness of people.

— Sir Isaac Newton?”

Decision trees represent strategic alternatives graphically.
Whether drawn on a white board“® or with computer software,*? deci-
sion trees help clarify choices. Decision trees also allow users to
mathematically project weighted average values for alternatives that
are beyond our direct control. In litigation, those alternatives (tree
branches) are often formed “in the shadow of the law.”?° Searching
for potential solutions and assigning a range of outcomes to them is
the tough part.5? The process itself is as valuable as the result be-
cause it structures our analysis and focuses our attention on the com-
ponent parts of the problem. In considering the range of outcomes
and their probabilities, the parties not only come to a more realistic

47. Bonabeau, supra note 2, at 119.

48. Aaron & Hoffer, supra note 2, at 73 (“The exercise of creating the tree and
mounting it on a large paper easel, blackboard or large computer screen, removes the
analysis from the arena of ego and emotion.”).

49. See Marjorie C. Aaron, The Value of Decision Analysis in Mediation Practice,
11 NEGor. J. 123, 131 (1995) (“Particularly when taken back to a business setting, the
printout of a computer-generated analysis lends additional credibility.”). Software
certainly speeds recalculation of scenarios with changed assumptions, but the first
round seems to be more effective drawn out for everyone to follow. TreeAge is used
here. Other software providers include Lumenaut, @RISK, Precision Tree, Expert
Choice, DPL, and HIVIEW. See also Samson Vermont, The Economics of Patent Liti-
gation, in FrRoM IDEAS TO ASSETS: INVESTING WISELY IN INTELLECTUAL PROPERTY 327,
339 (Bruce Berman ed., 2002).

50. Robert H. Mnookin & Lewis Kornhauser, Bargaining in the Shadow of the
Law: The Case of Divorce, 88 YALE L.J. 950, 950 (1979); Cooter et al., supra note 38, at
225 (“Pretrial bargaining may be described as a game played in the shadow of the law.
There are two possible outcomes: settlement out of court through bargaining, and
trial, which represents a bargaining breakdown.”).

51. See Bonabeau, supra note 2, at 119 (“[TIwo key components of decision-mak-
ing or problem solving exercises: searching for possible solutions and evaluating those
solutions in order to choose the best one or ones.”); Robert B. Calihan et al., The Role
of Risk Analysis in Dispute and Litigation Management, presented at the American
Bar Association’s 27th Annual Forum on Franchising (Oct. 2004), available at http:/
www litigationrisk.com/Paper%200n%20Risk%20Analysis%20for%20ABA%20F orum
%200n%20Franchising.pdf (“One of the benefits of trying to capture a lawsuit in the
decision-tree format is that it forces you to think more carefully about the interrela-
tionships and dependencies among the various issues.”). See generally Marc B. Victor,
Litigation Risk Analysis and ADR, in ADR Practick Book §17 (John H. Wilkinson
ed., 1990), available at http://www.litigationrisk.com/Litigation%20Risk%20Analysis
(tm)%20and%20ADR.pdf.
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view of their options, they are able to communicate those scenarios in
a common vernacular.52

The trees themselves are taught to MBA candidates when they
evaluate strategic business problems®3 and are increasingly used by
companies in a variety of industries.’* Recent scholarship draws
similarities between the valuation of lawsuits and stock options.5%
While a broader market certainly exists for financial options, the le-
gal system essentially forces parties to write “call-options” for each
other in filed legal claims.?¢ The defendant involuntarily writes an
option that someone else determines to be in the money or not de-
pending on whether its binding decision is above or below the defen-
dant’s anticipated outcome.?” There are several methods of
quantifying outcomes based on legal analyses. None are better than

52. Aaron & Hoffer, supra note 2, at 71 (“The party who has been consistently
reassured by counsel that he has a ‘good case’ may be startled (and sobered) to learn
that counsel still only assigns it a 55% chance of success.”)

53. Aaron, supra note 49, at 130; Bonabeau, supra note 2, at 119 (“The tradi-
tional tools of decision sciences — system dynamics, decision trees, real options, portfo-
lio management, and so on — constitute an important class of rational decision-
making techniques that can be invaluable when you’re faced with lots of options.”).

54. Jacob W. Ulvila & Rex V. Brown, Decision Analysis Comes of Age, HArRv. Bus.
REv., Sept.-Oct. 1982, at 130, 133 (“Companies in a wide range of industries are using
decision tree analysis to make a variety of decisions.”). See Bonabeau, supra note 2,
at 117 (“When combined with the experience, insight, and analytical skills of a good
management team, [decision-support] tools offer companies a way to make consist-
ently sound and rational choices even in the face of bewildering complexity — a capa-
bility that intuition will never match.”).

55. See Rhee, supra note 6, at 223 (“It is easy to see an analogy between an option
and a lawsuit, but option pricing does not apply well to the general framework of legal
valuation. . . . “You typically need DCF [discounted cash flow] to value the underlying
asset.”” (quoting RicHARD A. BREALEY ET AL., PRINCIPLES OF CORPORATE FINaNCE 1005
(8th ed. 2006))); see also FIN. ACCOUNTING STANDARDS BD., STATEMENT 123: ACCOUNT-
ING FOR STOCK-BASED COMPENSATION (1995); William J. Blanton, Reducing the Value
of Plaintiff’s Litigation Option in Federal Court: Daubert v. Merrell Dow
Pharmaceuticals, Inc., 2 GEo. Mason U. L. Rev. 159 (1995); Joseph A. Grundfest &
Peter H. Huang, The Unexpected Value of Litigation: A Real Options Perspective, 58
Stan. L. REv. 1267 (2006); Michael W. Kalcheim, Apportioning Stock Options at Di-
vorce: A Detailed Guide, 91 L. B.J. 454 (2003); Mark Klock, Financial Options, Real
Options, and Legal Options: Opting to Exploit Ourselves and What We Can Do About
It, 55 ArLA. L. Rev. 63 (2003); Darren K. Oglesby, Valuing Stock Options in the Marital
Context: Speculate, Agree, or Wait and See?, 20 J. Am. Acap. MaTrimM. Law. 39 (2006);
Robert J. Rhee, The Application of Finance Theory to Increased Risk Harms in Toxic
Tort Litigation, 23 Va. EnvrL. L.J. 111 (2004).

56. Rhee, supra note 6, at 207-08; see also Grundfest & Huang, supra note 55, at
1288-89; Lucian Arye Bebchuk, A New Theory Concerning the Credibility and Success
of Threats to Sue, 25 J. LEGAL StuD. 1, 4 (1996).

57. Rhee, supra note 6, at 226.
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their human inputs and should not replace rigorous legal analysis.
Here we use NEV.58

Since we all have different appetites for risk, the question be-
comes how we manage those risks with the information we have and
how much we are willing to pay for improved information. Scenario
planning can help guide decisions under uncertainty. Perhaps an
overly simplified illustration of the choices facing the car buyer
makes the point. Starting left to right, we plot a hypothetical cus-
tomer’s alternatives.59

Ficure 1. Car BuyeRr’s PurcuAsE DEcisioN

keep old car
P $26,000
new car? Local Dealer
<] $25,000
buy new car /Kelle Blue Book
y 1] y <] $24,000
Crazy Eddie's Internet
e <] $22,999

The graph depicts the buyer’s potential alternatives. There is a
price at which she will keep driving her present car (here $26,000).
On the “buy new car” side of the tree fork, she may have found the
Kelley Blue Book price ($24,000) and some unknown Internet seller
($22,999). The Blue Book is merely a reference point since its pub-
lishers will not sell her the car for the listed price.®© The Internet
dealer may be a weak option, but it is an option. She may risk

58. Id. at 237 (“This article does not dispute that expected value is the most im-
portant determinant of value in the sense that it sets the general range of settlement
values, i.e., the proverbial ‘are the parties playing in the same ballpark.’ If the parties
cannot agree on the broad valuation parameters, there is little hope of private resolu-
tion.”). Rhee then works perceptions of risk in mathematically as a determinant of
value. While his analysis is persuasive, we have left risk-tolerance and aversion to
subjective adjustment by repeat players in Part III. See also Bonabeau, supra note 2,
at 119 (“You can’t just run the numbers; you have to incorporate the expertise, judg-
ment, and, yes, intuition of seasoned professionals. You have to bring people into the
evaluation state of the decision-making process.”); Baruch Fischoff, Debiasing, in
JUDGMENT UNDER UNCERTAINTY: HEURISTICS AND Bi1asis 422, 431 (Daniel Kahneman
et al. eds., 1982) (“Although statistical methods may guide [appraisal of whatever
knowledge is available], at some point or other judgment is needed to assess the confi-
dence that can be placed in one’s best guess at the state of the world.”).

59. The numbers used in these models are simply assumptions.

60. Later scenarios may reduce the impact of or eliminate the Blue Book option
since it is an informational reference rather than an actual seller. While brainstorm-
ing options and alternatives, however, we simply list the potential alternatives with-
out judging the idea or the person offering it. It is easy to delete a non-viable branch
later.
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purchasing the car from the Internet dealer, especially if it comes
with the same manufacturer’s warranty. Regardless of selected op-
tion, her rigorous preparation will improve her outcome. Not only
will the other data points bracket what she will pay, having that com-
parative information will improve her confidence in negotiations. “A
close companion of preparation is confidence.”®1 Armed with specific
comparables and alternatives, she stands a better chance of negotiat-
ing the local dealer down to the $24,000 range than she would with a
general plea. Still, her preparation develops tradeoffs. Her local
dealer may remain slightly higher than either the Blue Book price or
the Internet deal, but the local dealer may be able to include incen-
tives that the Internet dealer would not, or which the Blue Book did
not reflect in its summary listings. Nonetheless, the buyer has op-
tions and a methodical way to evaluate them because of the research
she performed. The options are under her control here (decisions
over which she has control are depicted with square nodes (). The
ending triangles (<) depicting terminal nodes) denote the payoffs as-
sociated with each tree branch — purchase prices here. By graphing
her alternatives, available information and “gut” reactions are forced
into a methodical framework that then becomes easier for her to
process.62

B. Legal Claims Share Similarities with Complex Business
Decisions

Conflict lies at the core of innovation.

— Emanuel R. Piore®3

keep old car

$26,000
?
new car? Local Dealer
Crazy Eddie's Interne
3 $22,999

61. See Anderson, supra note 5, at 620 (“The best way to have confidence is to
know you have prepared as well as possible and will present the case to the best of
your ability.”).

62. Aaron, supra note 49, at 126; Jeffrey J. Rachlinski, Gains, Losses, and the
Psychology of Litigation, 70 S. CaL. L. Rev. 113, 118 (1996) (“I do not question the
basic premise that litigants ¢ry to achieve the best possible outcome, but I do question
their ability to identify the most favorable options when risk and uncertainty are
involved.”).

63. WEIss, supra note 1, at 8.
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Legal claims share many attributes of strategic business
choices.®* In business choices and legal claims, there are alterna-
tives, there are probabilities that each alternative might occur, and
there are choices to be made among the developing outcomes. The
question ultimately is whether the parties will retain control of the
matter by negotiating a value to an intangible claim or turn that val-
uation exercise over to others; thus, injecting an element of chance
into the process. As with the car buying decision, parties to a liability
claim have alternatives. Of the many conflicts that naturally result
from human interaction, few take the form of legal claims and 98.2%
of filed claims settle pre-trial.® Our task here is not to question
whether that is good or bad, but to prepare for the fact that negotia-
tion skills are critical to the effective resolution of legal claims.

1. Car Buyer Becomes Plaintiff with a “Lemon”

Once a legal claim is asserted, the parties will either negotiate a
creative solution among themselves or turn the problem over to
others for a binding decision. Assume the car turns out to be a
“lemon.”®® The buyer may try to negotiate a replacement or a refund
from the dealer. Once those interests become legal claims, formalis-
tic legal remedies are associated with each cause of action.” These
cause of action monikers (breach of contract or warranty, violation of

64. Rhee, supra note 6, at 255 (“Litigation and settlement are alternative pricing
mechanisms to value a legal dispute under conditions of uncertainty and in the ab-
sence of market pricing.”).

65. Marc Galanter, The Vanishing Trial: An Examination of Trial and Related
Matters in State and Federal Courts, 1 J. EMPIRICAL LEGAL STUD. 459, 459 (2004). See
also Vanishing Trial Symposium, 2006 J. Disp. ResoL. 1 (2006); Gillian K. Hadfield,
Where Have All the Trials Gone? Settlements, Nontrial Adjudications, and Statistical
Artifacts in the Changing Disposition of Federal Civil Cases, 1 J. EMPIR. LEGAL STUD.
705, 705 (2004); Nathan L. Hecht, Jury Trials Trending down in Texas Civil Cases, 69
Tex. B.J. 854, 854 (2006) (citing Galanter, supra note 65 and Nathan L. Hecht, The
Vanishing Civil Trial: Trends in Texas Courts and an Uncertain Future, 47 S. Tex. L.
REev. 163, 187 (2005)) (noting that while total dispositions in Texas state courts are up
since 1986, jury trials dropped to 0.64% in 2005).

66. See generally George A. Akerlof, The Market for Lemons: Qualitative Uncer-
tainty and the Market Mechanism, 84 Q.J. Econ. 488, 489, 495 (1970) (“An asymme-
try in available information has developed: for the sellers now have more knowledge
about the quality of a car than the buyers . ... The presence of people in the market
who are willing to offer inferior goods tends to drive the market out of existence — as
in the case of our automobile lemons.’”).

67. See Bebchuk, supra note 38, at 413 (“The greater the amount that depends on
the trial’s outcome, the greater the difference between any two given defendant types
in terms of the expected outcome of litigating against them, and consequently the
more severe the adverse selection problem, and the greater the likelihood of
litigation.”).
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consumer protection statutes, etc.) subsume the underlying interest,
which remains the same: the buyer seeks compensation for a “lemon.”
Assume the causes of action provide four primary remedies: repair
($7,000), purchase price refund ($24,000), trebled punitive outcome
($72,000), and no liability ($0). While rigid, they do not foreclose
fluid negotiated outcomes. The buyer could settle for $10,000, even
though that number is not a theoretically available legal outcome.
Solomon urges lawyers preparing a formal legal analysis to evaluate
upside and downside exposures. Here we graph those exposures as
assumed outcomes (V).

Ficure 2. Basic LEmon CLaM

trebled award

$72,000
purchase price
liigate $24,000
repairs
P $7,000
car lemon claim
]
$0
settle

$10,000

The basic structural change to this tree over the car purchase
decision in Figure 1 turns on control. Once the buyer elects to liti-
gate, the outcomes to the right of that fork are tied to chance nodes
(©) rather than decision nodes (©) because they are no longer under
the sole control of the plaintiff. And, of course, there are various
ways to illustrate the alternatives.6® The objective of the graphing

68. In many jurisdictions, the “punitive” portion of the trial may be bifurcated
and made contingent on an actual damage finding. Some claims may also be subject
to arbitration while others are not and proceed to trial. Consumer protection statutes
may add attorneys’ fees to “punitive” findings. Defendants may also try to reverse
cost calculations with “offer of judgment” type rules, e.g., FED. R. C1v. P. 68. And, of
course, $1 today is worth more than $1 after appeals have been exhausted in several
years. All of these factors can easily be accounted for in iterative decision trees.

unitive findin
purchase price, ° : $72,000
no punitive findin
$24,000

punitive finding

litigate $21,000

repairs

no punitive findin
) $7,000
car lemon claim,

e

settle
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exercise is to capture the range of outcomes early. If the plaintiff con-
trolled the outcome, she would choose the $72,000 payout. But her
choice is to negotiate her own settlement in view of her legal alterna-
tives or take a chance on various legally available but uncertain out-
comes at trial.®® The probabilities” assigned to the chance nodes (©)
are percentages that must sum to 100.71 As we assign probabilities
to outcomes, it may be helpful to think in terms of a statistical curve
on which we distribute 100 potential outcomes. We can beat the odds
in small samples (seven tails in 10 coin tosses), but the law of large
numbers proves that we cannot keep that streak alive in samples of
100 or more. Just ask anyone who has been to Las Vegas.”2

Ficure 3. OurcoME DISTRIBUTION

0.09
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0.03

0.00

10 20 30 40 50

-0.03
The top of the curve does not fall at the midpoint between potential
litigation outcomes.”® Our legal and factual analysis may indicate
that the plaintiff is more likely to recover “repairs” or even the

69. See Rhee, supra note 6, at 200-01 (“The theory is simple. The plaintiff’s mini-
mum settlement value is the expected value, being the expected judgment multiplied
by the probability of liability, minus litigation costs. The same analysis applied for
the defendant, except that transaction cost is added to the settlement value.” (citation
omitted)); Posner, supra note 27, at 418 (“The plaintiff's minimum offer is the ex-
pected value of the litigation to him plus his settlement costs, the expected value of
the litigation being the present value of the judgment if he wins, multiplied by the
probability (as he estimates it) of his winning, minus the present value of his litiga-
tion expenses.”).

70. Rhee, supra note 6, at 200.

71. See Aaron & Hoffer, supra note 2, at 72; Marc B. Victor, Risk Evaluation in
Intellectual Property Litigation, in INTELLECTUAL PROPERTY COUNSELING AND LITIGA-
TION 1, 5 (2002), available at http://www litigationrisk.com/Risk%20Evaluation%20in
%20IP%20Litigation%20(web).pdf (“[D]on’t form an opinion about your likelihood of
success on an issue until you have thought thoroughly about how both sides will argue
the issue.”).

72. See generally BEN MEzricH, BRINGING DowN THE House: THE INSIDE STORY
of Six MIT StubpenTs WHO Took VEcas FOr MiLLIONS (2003); Calihan et al., supra
note 51, at 7 (“At least two industries owe their long existences to the soundness of
making decisions based on such probability-weighted averages: the insurance indus-
try and the gambling industry.”).

73. Later refinements in the article will incorporate transaction costs (e.g., court
costs, attorneys’ fees and expenses) that have the effect of broadening the curve and
the overlapping zone of potential agreement.
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“purchase price””* than she is to recover punitive damages. The
curve helps us think about multiple outcomes as we move through
the probability assignments. While such curves are normally built
with large samples, we begin here with the target probabilities for
high, medium, low, and zero outcomes. In doing so, we are less likely
to overweigh our preferred outcome, unduly discount the small
probability of a remote outcome, or fail to account for the worst-case
scenario. By throwing a range of outcomes on a curve, we are also
more likely to contemplate and communicate “best” and “worst” case
scenarios rather than blended averages, which may indeed sum to
“good case.” With the range of outcomes assumed in Figure 2, we
return to Solomon’s fourth point and evaluate their probabilities.

Assume our legal and factual analyses indicate that a certain
malice finding is a predicate to the $72,000 trebled award. The facts
may reveal evidence that will help the plaintiff satisfy that burden,
but for now we assume that the odds are against it. Without inflam-
matory evidence, the chances of recovering more than the purchase
price of the car may be remote. While a chance of a punitive outcome
remains in the analysis, assume our repeat playing advocates gauge
it as a five percent chance.”> A lesser evidentiary showing will facili-
tate recovery of the “purchase price,” which becomes the medium out-
come. It too is hard to quantify, but we assume for now that it
approaches a 20% probability. Since the legal analysis indicates that
the buyer is more likely to recover her out of pocket repairs to the
car,’® the repeat players assign a 50% probability to the low end of
the developing tree labeled “repairs.” Holding dispositive motions
and appeals aside for now, the advocates further assume that there is
a 25% chance that the plaintiff loses at trial. Of course, estimates are
inevitable and the results will vary based on the position we are play-
ing at the time,”” but the estimates can be fine tuned as participants

74. Since the value of the car is a point of contention, we do not value it here. To
prevent a double recovery, however, the car may be surrendered or its value netted to
prevent a double recovery.

75. Solomon & Fader, supra note 11, at 385 n.1.

76. Attorneys’ fees, expenses, interest and the time value of money certainly im-
pact decision trees. For simplicity, they are not folded in at this point.

77. Aaron & Hoffer, supra note 2, at 73 (“Rough as these estimates may sound,
probability and damage figures are implicitly estimated, roughly and in aggregate,
every time a lawyer makes a decision about whether or not to settle a case for a given
dollar amount. Estimating them individually and with attempted precision spreads
the uncertainty across all of the issues in the case and enables more focused analysis
of the uncertainties most crucial to the decision.”).
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work through and test various scenarios.”® With our assumed out-
come probabilities assigned under each branch, the tree now looks
like this.

Ficure 4. INtTIAL PROBABILITIES ASSIGNED TO LEMON CLAIM
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Additionally, our legal analysis tells us that the parties may also
bring or face a motion for summary judgment (“MSdJ”) or other dis-
positive or exclusionary motion. While the odds are against such mo-
tions in our hypothetical jurisdiction, an MSJ or Daubert-type”®
motion may reduce our claims or evidence, and with it our chances of
a high outcome even if it does not eliminate any of the individual
causes of action. The real test of any such contingencies may not
even come until appeal, and appeals themselves have an additive im-
pact on transaction costs when they are expected to last for years.
For this round, let us assume that the chances of a MSJ being
granted are 10%.

78. Solomon & Fader, supra note 11, at 390. Solomon and Fader note:

A simple approach to testing the robustness of a case evaluation is to vary
the numerical estimates on the decision tree or other portrayal of the
probabilities and see how the client and lawyer react to the sensitivity of
changes in results. If minor adjustments in the estimates of probabilities
create major changes, and if (as in most cases) assessing the estimates to
begin with requires judgment as to which reasonable people could differ, the
amount of weight the client gives to the numerical assessment should be af-
fected as a result.
Id.

79. Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579 (1993). Daubert motions
are often used to exclude some types of expert testimony. See generally Blanton,
supra note 55.
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Ficure 5. SuMMARY JUDGMENT BRANCH ADDED TO LEMON CLAIM
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These potential outcomes (payoffs multiplied by their respective
probabilities) are not cast in stone. Solomon urges that legal analy-
ses be revisited regularly and our assumptions will certainly mature
with improved information.8® Once we have the decision forks in
place, and have assigned payouts and probabilities to each, we math-
ematically compute the likelihood of each potential outcome by roll-
ing the calculations back from right to left. The product is a NEV for
each fork.

Ficure 6. CaLcuLaTIiONS ON FIGURE 5 RoLLED Back To NEV
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The NEV of the “litigate” option ($10,710) approaches the amount hy-
pothetically expected in settlement ($10,000) and assumes that the

80. See generally Avishalom Tor & Max H. Bazerman, Focusing Failures in Com-
petitive Environments: Explaining Decision Errors in the Monty Hall Game, the Ac-
quiring a Company Problem, and Multi-Party Ultimatums, 16 J. BEHAvV. DEcCIsION
Maxkineg 353 (2003) (showing that decision-makers make systematic errors in competi-
tive games because they fail to take into account the impact of information held only
by other parties on the decisions likely to be made by these other parties in light of the
rules of the game).
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plaintiff’s transaction costs8! ($1,000 in expenses and a 25% contin-
gency fee) are either recoverable or not due.®2 The plaintiff’s best-
case scenario is a trebled purchase price ($72,000) minus her transac-
tion costs, which have no effect on the final number to the extent that
they are recovered in the final judgment. Her worst-case scenario is
$0. Since she has an estimated 68% (0.90 x 0.75)83 chance of some
recovery, she may be said to have a “good case.” She does not have a
“good chance” at $72,000. She is much more likely (50%) to recover
“repairs.” These calculations illustrate how bracketing outcomes and
assigning probabilities to each fork crystallize decisions. Once her
advocate or a mediator solves for NEV, it becomes clear that “good
case” means an outcome closer to $10,710 than $72,000 — though
$72,000 is certainly in play. We will turn to risk appetites in Part III.

2. Indignant Dealer Reviews Its Options Too

The car dealer’s perspective is different. The dealer may be in-
dignant at the possibility of paying $72,000 for $7,000 in repairs to a
new car it did not manufacture.®* So it negotiates its attorneys’ fees

81. Rhee, supra note 6, at 194-200 (“Thus, the key variables in pricing a dispute
have been identified as transaction cost and expected value . . .. Transaction cost is
defined narrowly as the direct economic cost of attorneys and other expenses related
to resolving a dispute such as the cost of time and energy — all costs that are typically
associated with the expense of litigation and reducible to a cash equivalent.”). Trans-
action costs include more than attorneys’ fees and expenses, and these other amounts
can be significant. David M. Cutler & Lawrence H. Summers, The Costs of Conflict
Resolution and Financial Distress: Evidence from the Texaco-Pennzoil Litigation, 19
Ranp J. Econ. 157, 157 (1988) (“[The] dispute between Texaco and Pennzoil over the
Getty Oil takeover reduced the combined wealth of the claimants on the two compa-
nies by over $3 billion . . . . When the litigation was settled, about two-thirds of the
loss in wealth was regained. These fluctuations in value exceed most estimates of the
direct costs of carrying on the litigation . . . .”); See generally Robert H. Mnookin &
Robert B. Wilson, Rational Bargaining and Market Efficiency: Understanding
Pennzoil v. Texaco, 75 VA. L. REv. 295 (1989). For illustration, “transaction costs”
here refers to attorneys’ fees and expenses.

82. We can check the impact of that assumption by subtracting $1,000 in ex-

penses and a 25% contingent fee from the applicable recoveries:
MSJ granted
$0,P = 0.100

trebled (($72K - $1K) - 25%)

— <

$8,363 purchase price (($24K - $1K) - 25%
MSJ denied 0200 <11$17,250; P = 0.180)
repairs (($7K - $1K) - 25%)
50 <1[$4,500; P = 0.450

no liabili

L] <1[80; P = 0.225

0.250

litigate

Plaintiff's car lemon
claim with costs

litigate : $7.526

settle ($10K - $1K - 25%

83. Ninety percent chance MSJ is denied multiplied by the seventy-five percent
chance of anything but a “no liability” finding.

84. Claims and cross-claims against the manufacturer are omitted here for illus-
tration but can easily be added using these same methods in multiparty claims.
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down with the prospect of repeat legal work for the attorney handling
this piece of litigation. Even so, we assume that it will cost the dealer
$10,000 to try the case to conclusion and $5,000 through any success-
ful MSJ. For now, we hold the assumptions in Figure 5 constant
while adding the dealer’s negotiated transaction costs.

Ficure 7. DEFENDANT’S SCENARIO INcLUDING ONLY ITS
TransacTION CoOSTS

MSJ granted (-$5K costs
g Om( *) 55,000
trebled (-$72K - $10K)
<1 |-$82,000

0.050

purchase price (-$24K - $1 0@-
:

0.200

0.900 repairs (-$7K - $10K)
<

0.500

no liability ($0 - $10K) 4

0.250

Defendant's scenario
with costs

e N0

-$10,000; P = 1.000

Now the dealer sees the possibility of paying $82,000 for $7,000 in
repairs. The legal analysis also explains that a fee award for the
plaintiff could worsen the scenario by stacking on additional transac-
tion costs.

FiGUre 8. DEFENDANT’S SCENARIO INCLUDING ITS OWN AND
PraiNTIFF’'s TRANSACTION COSTS

MSJ granted (-$5K costs)

trebled (-$72K - $10K - $1K - $18K
( L [s101000

0.050

-$25,625 h ice (-$24K - $10K -$1K - $6K
purchase price (-$: $ $ $\1

MSJ denied 5 0200 -$41,000
0.900 repairs (-$7K - $10K - $1K - $1,750)
settle : -$10,000 < [-$19,750

0.500

no liability ($0 - $10K) 4

0.250

car lemon claim
with all costs

-$10,000; P = 1.000

The dealer’s best case scenario is -$5,000 if it wins the MSJ. Its
worst case scenario is -$101,000 if it has to pay its own costs plus an
award of plaintiff’s costs. After the initial shock wears off, we work
leftward through the rest of the analysis. In doing so, we recall that
the probability of that worst case scenario is assumed to be five per-
cent and that the weighted value (NEV) of the combined outcomes
are -$23,563. The dealer is unlikely to quickly accept NEV since it
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still approximates the purchase price of the car, but the analysis be-
gins to put the best and worst case scenarios in perspective.

The dealer seeks to change the cost dynamic.85 After reviewing
its legal analysis, the dealer makes procedural “offer of judgment” for
$8,000 ($7,000 in repair costs plus $1,000 in fees through offer) in an
effort to shift transaction costs to the plaintiff if she fails to better the
result at trial. If the plaintiff accepts the offer of judgment, the
dealer loses $8,000 plus its own transaction costs (presumably re-
duced). Iftried, however, the dealer may recover its costs if the plain-
tiff's award is “repairs” or less due to its offer of judgment. Changing
those assumptions, the decision tree looks like this.

Ficure 9. DEFENDANT MAKES EARLY “OFFER OF JUDGMENT”

MSJ granted (-$5K costs)

trebled ((-$72K - $10K - $1K) - 25%)
> —<1[-$101.000

0.050

R urchase price ((-$24K - $10K - $1K) - 25%
[-s19,750] P price ((-824K - $10K - $1K) - 25%>

0.200

. repairs (-$7K - $1K)
settle : -$10,000 0500 <1-$8,000
no liability ($0 - $10K)
<1 [-$10,000

0.250

car lemon claim
(offer of judgment)
—_—]

-$10,000; P = 1.000)

The offer of judgment tightens NEV by $5,288 (-$23,563 to
-$18,275). During this iterative process, disagreement will likely fo-
cus more on the probabilities assigned to the outcomes than the out-
comes themselves.86 Counsel can anticipate scenarios ranging from a
“no liability” verdict that costs $10,000 in attorneys’ fees up to an
outlying chance of treble damages loaded with transaction costs.

85. Scholars also note a potential change in the frequency of settlement depend-
ing on cost allocation:
Our model also has implications for the analysis of institutions for reallocat-
ing the payoffs from trial. The institution of offers to compromise creates a
subsidy for generous offers and a tax on high demands, thereby increasing
the frequency of settlement. If each party bears his own legal fees (American
rule), then trial is less risky than it would be if the loser paid the legal fees of
both parties. If the expectations of litigants are rational, rather than opti-
mistic, then more trials will occur when trials are less risky (American rule).
If the expectations of litigants are optimistic, then more trials will occur
when the loser has to pay the winner’s legal fees (British rule), provided that
litigants are not too risk adverse.
Cooter et al., supra note 38, at 247.
86. Rhee, supra note 6, at 214 (“Like a financial market that exists because trad-
ers disagree on value, the legal market exists only because parties disagree on the
proper valuation of the disputed right.”).
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Reasonable minds may disagree about the likelihood of each, how-
ever. Part of that dynamic is a function of the parties’ assigned posi-
tions in the conflict and their lack of complete information. But
notice what happens when parties agree on the basic structure of the
tree. They are now arguing about the future and who decides it
rather than the history that brought them to this point. Litigants are
now making strategic business decisions within bracketed outcomes.
Their lawsuit may reduce to a legitimate dispute over the likelihood
of a single outcome. The plaintiff will more favorably estimate her
own chances of a punitive recovery than the dealer will. If so, the
parties can focus their time and resources on that issue rather than
overemphasizing the history that pushed them to a filed lawsuit. Ad-
ditional analysis may turn up documents or legal precedents that re-
inforce one party’s position or the other. The parties may agree to
adjourn mediation pending a summary jury trial centered on the dis-
puted point of fact.87 If the mock jury is shocked by the dealer’s al-
leged conduct, the analysis can be recalibrated to reflect that
information. Of course, the opposite is also true. Decision trees can
be repeatedly rerun to test NEV’s sensitivity to changes in the dis-
puted variable based upon additional information obtained during
the process.

While these examples are over-simplified for illustration, one can
see how layering economic analysis atop a rigorous legal and factual
analysis quantifies risks in ways that are as convincing to parties as
to the repeat legal players that represent them. The exercise also
demonstrates how far off the economic assumptions would have to be
to eliminate a Zone of Potential Agreement (“ZOPA”)88 and increase
the likelihood of impasse. With transaction costs included, these par-
ties may have an opportunity to negotiate a deal between the esti-
mated values of their litigation alternatives:

Defendant/dealer (Fig. 8) $23,563
Plaintiff/purchaser (Fig. 6) $10,710
Difference $12,853

Graphically, the curves overlap to form a ZOPA:

87. Frank E.A. Sander & Stephen B. Goldberg, Fitting the Forum to the Fuss:
Guide to Selecting an ADR Procedure, 10 NEGoT. J. 49, 67 n.7 (1994) (“Going from
mediation to an evaluative procedure, and then back to mediation is referred to in
Ury, Brett and Goldberg (1993) as a ‘loop back’ procedure.”)

88. RoBERT H. MNOOKIN ET AL., BEYOND WINNING: NEGOTIATION TO CREATE
VaLuk IN DEALs AND DispuTtks 19-20 (2000).
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Ficure 10. DisTRIBUTION OF POoTENTIAL OUuTCcOMES Form ZOPA
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One of the advantages to this type of modeling is that it can be
easily revised. In a matter of minutes, we can change and solve
“What if . . . ?” questions. For instance, let’s see what happens to
ZOPA if the plaintiff's chance of a trebled award climbs to 25% (5% in
Figure 6) and her chance of a “no liability” finding falls from 25% to
five percent. The middle of the curve flattens and NEV rises to
$18,259 as a result.

Ficure 11. PrainTIiFF’'s ODDS IMPROVE OVER FIGURE 6.

MSJ granted

<1|$0; P = 0.100
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<1[$53,250; P = 0.225
0.250
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urchase price (($24K - $1K) - 25%
0,288/ P price (( ) e 17250 P = 0.270

$18,259

0.300

_ OR\_repairs (($7K - $1K) - 25%)
liigate : $18,259 0.400 < [$4.500; P = 0.360
no liabili
y <1|$0; P = 0.04

0.050

Plaintiff's car lemon
claim with costs

L

$10,000

Of course, the dealer’s aspirations are moving in the opposite di-
rection, as are its assumptions over those previously depicted in Fig-
ure 9. Here, the dealer assumes that:

1. the plaintiff’s chances of a trebled recovery fall to one percent

from five;

2. the likelihood of a “no liability” finding moves up to 40% from

25;

3. the “purchase price” outcome moves downward to nine per-

cent from the earlier estimate of 20%; and

4. a “repairs” finding stays constant at 50%.

As a result of these changed assumptions, NEV falls to $11,930.
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Ficure 12. DEFENDANT'S ODDS IMPROVE OVER FIGURE 9.

MSJ granted (-$5K costs)

-$5,000
trebled ((-$72K - $10K - $1K) - 25%)
oo ~—<[-s101.000
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0.400

car lemon claim
(offer of judgment)
—

-$10,000; P = 1.000)

The exercise illustrates with easily manageable numbers how ec-
onomic analyses can extend and give voice to legal and factual analy-
ses we accept as routine. Joe Jaworski and his team at the Shell
Group formulated multiple scenarios using similar techniques.
Rather than pick one outcome, they developed scenarios utilizing dif-
ferent assumptions. Without reaching a single conclusion, various
decisions are tested by varying the assumptions to measure the im-
pact of the change on the potential outcomes.8? Settlement may
make more sense under certain scenarios than it does under others.

While reasonable people will invariably reach different conclu-
sions about the probabilities and resultant outcomes, the process it-
self helps everyone more clearly analyze and communicate what
“good case” or “good chance” mean in a common vernacular while en-
couraging the “participants to see themselves as rational actors fac-
ing an important decision.”®® The process also reduces the prospect
of seeing patterns where none exist, a worthy by-product.®? An 80%
chance of success in six crucial stages of a military operation does not
make for good odds. Even though it may be tempting for a president
to give the go-ahead when generals report that the overall chances for
a plan are “good” (because each individual stage has an 80% chance of
success), the combined results are a surprisingly low 26%.92 Mathe-
matically, the problem is represented as 0.80 to the sixth power or

89. JAWORSKI, supra note 32, at 169.

90. Aaron & Hoffer, supra note 2, at 73.

91. Bonabeau, supra note 2, at 119 (“Indeed, the human drive to find patterns is
so strong that they are often read into perfectly random data. Moreover, human be-
ings like to assume that cause directly precedes effect, which makes it difficult to
anticipate the second-, third-, and fourth-order effects of path dependence.”).

92. Jeffrey M. Senger, Decision Analysis in Negotiation, 87 Marq. L. REv. 723,
723-24 (2004).
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0.80 x 0.80 x 0.80 x 0.80 x 0.80 x 0.80 = 0.26.93 This is represented
graphically in Figure 13.94

Ficure 13. MiLitAry OPERATION ODDS
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Decision-makers may decide to discount or disregard these assump-
tions, but they will inevitably make more rational decisions after go-
ing through the analysis.?> Chess master Kasparov was only beaten
once by IBM’s Big Blue in several rounds of play. If Kasparov had
the ability to test each of his moves with Big Blue’s program and
quick processing speed prior to making it, he would undoubtedly have
been an even more formidable player. Litigants must make choices
or turn them over to others for a binding decision. Unwilling to drain
every swamp looking for evidence, they are often faced with making
decisions with less than perfect information. The challenge then is to
make the best decision with the information they do have or budget
an appropriate amount based upon the developed choices. Economic
analysis helps narrow the field from the legally possible to the eco-
nomically viable.

ITII. Apbgust For PsycHoLoGIcAL Biases

In one of our concert grand pianos,
243 taut strings exert a pull of 40,000 pounds on an iron

93. Id. at 724.
94. The payout is set at $100 so that the net expected values translate into
percentages.

95. Solomon & Fader, supra note 11, at 368 (“[IIf the probabilities of each of the
four elements necessary for the plaintiff to recover were, say 80/20, 70/30, 50/50, and
45/55, then the plaintiff’s ultimate chance of success would be the multiple of all those
(.80 x.70x .50 x .45, for a total of 12.6%). The problem arises because many litigators
looking at this case might genuinely advise the client that the plaintiff has a better
chance of succeeding than 12.6%. That is so even though the litigator fully recognizes
that the mathematics lead to the 12.6% result.” (citing Dan L. Goldwasser, Introduc-
tion to Claims Analysis and Evaluation, in 550 Prac. L. INst./LiTiG. 7 (1996)).
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frame.
It is proof that out of great tension may come great harmony.

— Theodore E. Steinway®6

If humans were completely rational and shared the same infor-
mation, their legal and economic analyses might match up if we neu-
tralized transaction costs.?” But we know better. “The lesson of
behavioral decision theory is merely that in certain predictable cir-
cumstances, people’s judgment will lead them astray.”®® Litigation is
one of those predictable circumstances. Rigorous legal and economic
analyses break complex decisions into their component parts with a
view toward offsetting the “limitations of human decision making
skills.”?? But we must realize that even the most seemingly objective
analysis is imbibed with our own biases. Our job is not done when we
input those biased predictions into a mathematical model. We must
not only “try to put ourselves into our opponent’s shoes,” we must
consciously take account of and discount for known human bias.100
The resulting analyses compound our scenario planning but improve
the snapshot we create. Successful trial lawyers are equipped to this
task too. They innately know what themes will play at trial and
those that will ring hollow. They also excel as predictors of human
behavior and apply that skill from negotiation to jury selection.

A. Risk Tolerance and Loss Aversion Change Our Perspective
Could a greater miracle take place
than for us to look through each other’s eyes for an instant?
— Henry David Thoreaul0?!

Even if the chances of success are held constant, some people are
risk-takers and others are risk-adverse.l°2 Everyone gambles, but

96. WEIss, supra note 1, at 9.

97. Korobkin, supra note 3, at 288.

98. Rachlinski, supra note 62, at 118. For a thorough discussion of psychological
biases in decision-making, see generally Max H. BAzERMAN, JUDGMENT IN MANAGE-
RIAL DEcistoNn MakING (6th ed. 2006).

99. Rachlinski, supra note 62, at 118; see generally Robert Cooter, The Cost of
Coase, 11 J. LEcaL Stup. 1 (1982); Korobkin, supra note 3; Fischoff, supra note 58.

100. Bonabeau, supra note 2, at 118 (“Scholars of human cognition have shown
that our thinking is subject to all sorts of biases and flaws, most of which operate at a
subconscious level — at the level, in other words of intuition.”).

101. WEIss, supra note 1, at 24.

102. Solomon & Fader, supra note 11, at 385. Two different people can assess a
situation and determine that a 5-10% possibility exists for the same negative out-
come. Yet it would not surprise us, in such a situation, that one decision maker would
immediately embrace undertaking the risk, discounting it as ‘only 5-10% risk,” while
another decision maker would immediately reject the very same strategy, precisely
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differently.192 Building a business is risky in itself, without attend-
ant litigation.1%4 Filing and defending lawsuits is also inherently
risky. But we all manage risk. To some that means taking a flight
and to others it means managing a portfolio of lawsuits of various
prospects, either as a trial lawyer or a complex business.10> The
question is the extent to which we can predict the impact of these risk
proclivities on negotiations.'%¢ More accurate predictions allow us to
better frame proposals for negotiation.107

Nobel Laureates Amos Tversky and Daniel Kahneman and
others have done important descriptive work in the areas of adaptive
thinking and bounded rationalityl98 that begins to explain why peo-
ple do not act rationally.1°® While it is difficult to determine exactly
how much more risk-seeking or risk-adverse a party to a particular
suit is at a given point, researchers have proven generalities that can
guide us.

because there is a 5-10% risk of that adverse outcome. Id.; Rhee, supra note 6, at 237
(“Relative risk preference and perception are important factors.”).

103. Cooter et al., supra note 38, at 245 (“Think of trial as a gamble. The expected
value of the gamble is what a gambler believes the payoff to be on average . ... The
risk of the gamble is the difference between the best and worst possible payoffs.”);
Rachlinski, supra note 62, at 114 (“Every litigant gambles. When they choose to file
suit, take discovery, file motions, decline settlement offers, and appeal, they take
chances.”).

104. Kevin R. Casey, Law Firm ADR Departments Can Respond to Market Chal-
lenges, 25 ALTERNATIVES TO HigH Cost LiTic. 1, 10 (2007) (“Business people generally
avoid litigation — it is only when sufficient disappointment, distrust, frustration, or
anger combine that business litigation occurs.”).

105. Rhee, supra note 6, at 237 (“Single-play parties, typically individuals, are
subject to the variance of an individual case and cannot diversify their risks by hold-
ing a portfolio.”).

106. Rhee suggests using asset pricing theory to mathematically discount risk into
our calculations. Id. (“Higher risk results in greater discount to value.”).

107. Korobkin, supra note 3, at 308 (“Psychologists have documented, however,
that the framing of choices often matters.”).

108. See generally Daniel Kahneman & Amos Tversky, Choices, Values, and
Frames, 39 Am. PsycHorLoagisT 341 (1984); Daniel Kahneman & Amos Tversky, Pros-
pect Theory: An Analysis of Decision Under Risk, 47 ECONOMETRICA 263 (1979); Amos
Tversky & Daniel Kahneman, Rational Choice and the Framing of Decisions, 59 J.
Bus. 251 (1986); Amos Tversky & Daniel Kahneman, The Framing of Decisions and
the Psychology of Choice, 211 SciENCE 453 (1981); Amos Tversky & Daniel Kahneman,
Loss Aversion in Riskless Choice: A Reference-Dependent Model, 106 Q.J. Econ. 1039
(1991); Daniel Kahneman et al., The Endowment Effect, Loss Aversion, and the Status
Quo Bias, J. EcoN. PErsp., Winter 1991, at 193 [hearinafter Kahneman et al., Endow-
ment Effect]; Jones, supra note 39, at 295.

109. Jones, supra note 39, at 298.



Winter 2008] The One Minute Manager Prepares for Mediation 279

Prospect theory'1® suggests that risk tolerances depend on
whether a party faces a gain or loss.111 “[P]laintiffs and defendants
face markedly different decisions in litigation.”12 Typically, plain-
tiffs face an upside recovery that their defendants face the prospect of
paying. That changes the lens through which each views potential
outcomes. Unless they have high sunk costs or face fee-shifting pro-
visions, plaintiffs face a sure gain by settlement or the potential of a
larger gain at trial. Without counterclaims or offers of judgment, de-
fendants are looking through the other end of the telescope — they
face a sure loss by settling or the potential of a worse outcome at trial.
In experiments, Tversky and Kahneman found that a large majority
of subjects facing gains preferred a certain $240 to a 25% chance of
$1,000 (NEV = $250). On the other hand, when facing a loss, the
same group preferred a 75% chance of loss of $1,000 (NEV = $750) to
a sure loss of $750.113 Even beyond starting positions, the framing of
a proposal alone has an effect on how it is received. Research demon-
strates “that the appeal of a settlement depends on whether the set-
tlement is characterized as a loss or as a gain.”'1* People tend to
make risk-averse choices when facing a gain; that is, they prefer cer-
tain gains over larger but riskier gains.115 People facing losses, how-
ever, “tend to make risk-seeking choices;”116 they prefer riskier
outcomes to sure losses. There are certainly exceptions, and counter-
claims may invert the names, but the principles are instructive as we
hammer-test our legal and economic models for human bias. Not
only might the negotiating sequence change, but attorneys!'? and
third-parties may also influence the negotiation dynamic by the way
in which they frame proposals.118

110. Rachlinski, supra note 62, at 121 (“[Plrospect theory predicts that people
make either risk-adverse or risk-seeking choices depending upon the characterization
of the decision as a loss or as a gain.”).

111. There are other risk tolerance theories. Id. (“Expected utility theory predicts
that people make either risk-adverse or risk-neutral choices depending upon the mag-
nitude of the stakes relative to their total wealth.”). Some commentators believe pros-
pect theory to be more persuasive. Id. at 121, 176.

112. Id. at 118.

113. Korobkin, supra note 3, at 309.

114. Rachlinski, supra note 62, at 119, 121.

115. Id. at 119.

116. Id.

117. Id. at 118.

118. Id. at 120 (“[Ulnderstanding the impact of framing on litigation creates a new
perspective on the role of attorneys in litigation. Their ability to present settlement
offers to clients as either gains