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as in the security industry, to promulgate arbitration standards

that are alleged to provide due process but that clearly serve

employer interests (p. 71).

The Protocol grew out of this concern. Dunlop and Zack state,
“[ilt was out of the mounting evidence of the lack of access to fairness
and statutory protection” that the Protocol was formed for “the estab-
lishment of systems of statutory dispute resolution with due process
protection” (p. xiii). The task force that created the Protocol contained
representatives from the American Arbitration Association, the
American Bar Association, and the National Academy of Arbitrators,
as well as from advocacy groups such as the American Civil Liberties
Union and the National Employment Lawyers Association (pp. 177-
78).

Given its purpose and membership, the task force unsurprisingly
created a Protocol that contains greater procedural protections than
many employer-promulgated plans. Under the Protocol, employees
are not only given referrals to outside counsel, but employers are en-
couraged to reimburse a portion of the employee’s attorney fees. The
roster of available mediators should be “diverse by gender, ethnicity,
background, experience, etc, to satisfy the parties that their interest
and objectives will be respected and fully considered” (p. 174). The
arbitrator should be empowered to award whatever relief would be
available in court, including punitive damages (p. 176).

The Protocol also recommends that mediators and arbitrators be
well versed in the substantive law of employment statutes. It calls
for specialized training to ensure that arbitrators have the necessary
legal knowledge to resolve the disputes. Such training, to be required
of all mediators and arbitrators, should be updated periodically (pp.
174-75).

The Protocol task force stated that arbitrators and mediators
should reject cases if they believe the procedure lacks requisite due
process (p. 175). Prominent ADR organizations have agreed, and
J AM.S/Endispute has adopted the Protocol standards and an-
nounced it would only administer arbitrations consistent with the
Protocol. The American Arbitration Association has adopted a simi-
lar position (p. xx).

III. Tae Furture oF EnrrovynMeENT ADR

What happens next? On the one hand, Gilmer has given employ-
ers considerable freedom to impose mandatory arbitration contracts,
and many employers have responded by drafting arbitration proce-
dures that favor their interests. At the same time, two of the leading
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arbitration companies now insist that they will arbitrate disputes
only by Protocol-type procedural standards.

Dunlop and Zack hope that ADR will help citizens obtain statu-
tory protections by overcoming obstacles such as agency budget con-
straints, increasing court delays, and rising costs of legal
representation. They want regulatory agencies to use ADR pro-
grams, as has the Massachusetts Commission Against Discrimina-
tion when it adopted the Protocol standards for mediation and
arbitration. They want arbitrators to develop a code of professional
responsibility that would require them to ensure adherence to certain
due process standards. They would like legislatures to require Proto-
col-type standards for employment arbitration; the Protocol task
force also would ask legislatures to prevent businesses from requiring
a waiver of litigation rights as a condition of employment. And of
course, Dunlop and Zack would like employers to adopt Protocol-type
procedures for company arbitration programs.

But why would employers do this? The judiciary thus far has
enforced arbitration contracts that do not meet Protocol-standards.
Under current law, employers have more advantages than the Proto-
col would grant. After Gilmer, the initiative in this area of law be-
longs to employers.

Will most private employers voluntarily use Protocol-type stan-
dards, even though most courts do not currently require it? If so,
why? If not, will employers turn to arbitration providers that use
less-stringent rules than Protocol-standards? On one level, they have
an economic incentive to do so if it would prevent punitive damages
or reduce discovery costs. Furthermore, one suspects that many em-
ployers will have a strong visceral reaction to the Protocol’s sugges-
tion that they should help pay the costs when their employees retain
plaintiff's lawyers. On another level, however, employers might want
a uniform standard for arbitration, either to gain public acceptance or
to help ensconce ADR against judicial scrutiny. In either event, most
of the initiative in this area now rests with employers, and Dunlop
and Zack do not provide a detailed analysis of employers’ incentives
and options.

Despite this shortcoming, Dunlop and Zack have presented an
important contribution to the literature on ADR in employment con-
troversies involving statutory claims. In particular, their experience
with the Protocol illuminates a possible procedural standard for em-
ployment mediation and arbitration in the future. Consequently, this
book is well worth reading for those interested in the field.



Dancing Together at Their Child’s
Wedding: Practical Advice for
Negotiating Effective Settlements
in Family Law

Carl Giesler

Tue Joy or SETTLEMENT: THE FaMILY LAWYER’S GUIDE To EFFECTIVE
NEGOTIATIONS AND SETTLEMENT STRATEGIES. By Gregg M. Herman,
editor.t Chicago: American Bar Association, 1997. Pp. 173.

A good divorce is one in which nothing is done to “prevent the
parties from dancing together at their child’s wedding,” a result pos-
sible only through an effective negotiated settlement according to edi-
tor Gregg M. Herman (p. xi). What are the skills, techniques, and
tools necessary for family lawyers to negotiate favorable and mutu-
ally-satisfactory settlements? In Joy of Settlement: The Family Law-
yer’s Guide to Effective Negotiations and Settlement Strategies,
Herman attempts to answer that question by providing practicing at-
torneys an opportunity to share their expertise. He compiles a collec-
tion of essays that recommend skills and tactics that family
lawyers—primarily divorce attorneys—can use to facilitate the set-
tlement of their clients’ disputes.

Joy of Settlement is one of the few recent “how to” books focusing
on family lawyers’ roles as negotiators. Although many publications
have offered advice and guidance to family lawyers in their role as

1. Family law attorney with the Milwaukee law firm of Loeb, Herman & Drew,
S.C. A 1977 graduate of the University of Wisconsin Law School, Herman is currently
the chair of the Family Law Section of the Wisconsin Bar Association and a member
of the Council of the ABA Section of Family Law.
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advocates, few specifically address lawyers’ responsibilities in negoti-
ating agreements.2 The book follows on the heels of a decade of writ-
ing advising mediators (although not specifically lawyer-mediators)
on skills, techniques, and tools for effective divorce mediation.3

I. SynoPsis

Herman divides the book into ten parts, each examining an as-
pect of negotiation. Part I explores different styles of negotiating.
Among topics, the essays in that section address listening, maintain-
ing self-awareness, setting goals, and keeping composure and civility
when faced with a belligerent opponent. Part II discusses how to pre-
pare the client for settlement. One article argues that posturing as a
“tough” negotiator, even at the client’s behest, often proves ineffec-
tive. Another illustrates how negotiators can use persons whom the
client trusts to test the client and to moderate the impact of emotions
on the substantive issues of the negotiation. Several other essays in
Part 11 stress the importance of drawing out clients’ interests as well
as the interests of the other party. They offer specific advice on how
to identify such interests.

Part III suggests approaches to dealing with opposing counsel.
The essays explore capitalizing on opponent’s “consistent inconsisten-
cies,” responding to and tempering opponents’ difficult tactics, ensur-
ing that opposing attorneys’ concern for relationship does not
undermine their advocacy, and settling with an opponent represent-
ing himself. Part IV explores settlement processes that create value
for both parties. These processes include examining the component

2. Those that do are limited in scope. See, e.g., PREMARITAL AND MARITAL CON-
TRACTS: A LawyER’s GUiDE To DRAFTING AND NEGOTIATING ENFORCEABLE MARITAL
AND COHABITATION AGREEMENTS 78-80 (Edward L. Winer et al. eds., 1993) (describing
practical considerations for negotiating premarital agreements)

3. See, e.g., DIvorCcE MEDIATION: THEORY AND PrAcCTICE (Jay Folberg et al. eds.,
1988) (informing mediators as to how to break impasse, balance power, and commani-
cate more effectively); Gary J. FrRIEDMAN, A GUIDE To Divorck MepiaTiON: How TO
REACH A FAIR, LEGAL SETTLEMENT AT A FRacTION OF THE CosT (1993) (presenting
first-hand divorce mediation case studies that raise issues author addresses as a me-
diator); Joun M. Haynes & GreETcHEN L. Havynes, MEDIATING Divorce (1989)
(describing key assumptions and strategies for productive family mediators and cases
demonstrating these); James C. MELAMEND & KATHLEEN O’CoNNELL CORCORAN, ME-
DIATING D1vORCE AGREEMENT (1996) (advising mediators on how to start a mediation,
process strategies, and skills of communication and facilitation); FORREST S. MOSTEN,
THE CoMpPLETE GUIDE To MepiaTion: THE CutrTiNGg EDGE APPROACH TO FAMILY Law
Pracrtick (1997) (offering advice and “practice tips” to mediators on setting up a medi-
ation-friendly law office, advising clients about ADR alternatives, setting up the pro-
cess, supervising, drafting and reviewing agreements, preventing future conflicts, and
other topics).
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parts of a dispute individually, developing creative options such as
trusts and look-back clauses, leveraging parties’ differences, and fo-
cusing on parties’ interests.

Part V lays out the practical strengths and weaknesses of media-
tion to negotiation. Part VI offers tactical insights to achieving
favorable settlements. Some of its articles outline what goes into pro-
ducing good outcomes: timing, separating emotional from substan-
tive issues, preparation, and using objective criteria. Others offer
tactics for cooperative negotiation, promote the use of graphics, ex-
plore how parties’ relative priorities provide opportunities for creat-
ing value, argue for information sharing, and suggest that divorces
involving substantial assets are easier to settle.

Part VII explains creative tactics for separating the emotional
and substantive aspects of personal property division. Part VIII
shows how comparative settlement balance sheets, settlement his-
tory charts, computers, and vocational experts help parties develop
realistic options for agreement. Part IX revisits the issue of a settle-
ment’s timing, examining its implications for strategy and offering a
judge’s perspective. One essay argues that even a negotiation late in
the legal divorce process can create value, offer parties more control,
and result in a more mutually-satisfactory outcome than a trial.

Finally, Part X examines the ethical dimensions of negotiation.
It addresses professional comportment and ethics, attorney-client
confidentiality, and various regulatory rules governing lawyer con-
duct during settlement discussions.

II. ASSESSMENT

Herman opens the volume with the promise that “[a]ll of the
chapters are designed. . .to help lawyers get to yes” (p. ix). To a sig-
nificant extent, he delivers. Individually, the essays offer pragmatic
advice for the practicing family law attorney on several important as-
pects of negotiation. The reader will benefit from explanations of
techniques for developing a negotiation style, preparing the client for
negotiation, dealing with opposing counsel, resolving disagreements,
creating options, using leverage, planning issues of timing, and main-
taining professional ethics.

Moreover, the concrete accounts in the essays give the reader de-
tailed guidance on how to apply the advice. Leonard Dubin, for ex-
ample, describes his techniques for preparing clients for settlement
by using scenarios involving a spurned wife and a guilty husband (pp.
20-23). Similarly, Robert Moriarty demonstrates how constructively
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to involve clients’ confidants in the negotiation process by relating a
case in which he “represented a traditional wife and homemaker” and
used her brothers to allay her fears (pp. 26-28). Another contributor,
Louise Raggio, recounts how a creative resolution to a disagreement
over the ownership of a chainsaw enabled a divorce case to settle (pp.
107-08).

The book, however, has a somewhat fragmented and occasionally
incongruous organization that makes it difficult for a reader to absorb
and organize its many suggestions. Herman places in different parts
of the book essays that address the same aspect of negotiation. For
example, he devotes one part (Part IT — “The Client”) to articles ex-
ploring client-negotiator relations. Yet, several essays in subsequent
parts also substantially focus on client-negotiator relations, more so
than on the themes suggested by the headings of those parts. It
would make sense to group these essays together.

Additionally, some part headings are so ambiguous and overlap
with others to such an extent that they provide little indication as to
what issues the articles included in a part will address. Parts IV, VI,
and VIII have the titles “Settlement Techniques,” “Winning Through
Negotiations,” and “Settlement Tools” respectively. How do “tech-
niques” differ from “tools™? Also, wouldn’t a lawyer who applies the
suggested tools and techniques “win through negotiation™ Upon
reading the articles of Parts IV and VIII, it becomes clear that a
“technique” is a strategy or method (e.g. piecemealing, four-way
meetings, strategies for breaking impasse) while a “tool” is a more
tangible resource (e.g. a comparative settlement balance sheet, a set-
tlement history chart, an expert, a computer). A reading of Part VI
(“Winning Through Negotiations”), however, offers no insight into
what inspired Herman’s grouping of these articles which deal with
such disparate topics as recognizing the importance of timing, using
visuals, prioritizing parts of a settlement, using informal discovery,
and managing the difficulty of settling smaller estates.

Furthermore, the advice given in one essay occasionally conflicts
with that given in another. For instance, Stuart Walzer asserts that
a negotiator “should not acknowledge or imitate hostility by the oppo-
nent” (p. 5) while Samuel Schoonmaker counsels that if the opponent
does not respond to courtesy in kind, “adopt an aggressive . . . de-
meanor” (p. 7). Although Herman recognizes that “[slome ideas con-
flict with each other” (p. ix), he provides no theoretical backdrop
against which the reader can begin to understand and analyze the
contradictions.
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The collection’s scattered and overlapping organization and its
failure to meaningfully address its occasionally contradictory advice
inevitably hinder the reader. These defects make it difficult for the
reader to recognize common suggestions and the shared principles or
reasoning underlying them. Although Herman loosely groups the
book’s articles into ten parts, no underlying theory or paradigm of
negotiation underlies the arrangement. As a result, the book reads
somewhat haphazardly and inconsistently. The advice of each practi-
tioner essayist remains isolated.

III. SUGGESTIONS

A more substantial introduction to the Joy of Settlement might
make it more readable and powerful. Such an introduction would
connect the recurring negotiating principles and dilemmas that un-
derlie its suggestions as well as situate and analyze conflicting ad-
vice. To achieve these ends, editor Herman might propose his own
means of tying the articles together, organizing the book purposefully
around whatever category of events, strategies, or people Herman
understands as key to an effective negotiation. Alternatively, he
might borrow structure from that original “how to” negotiation classic
Getting to Yes: Negotiating Agreement Without Giving In.* Herman
nods at Getting to Yes in his introduction where he claims that the
chapters are designed “—to paraphrase the title of the well-known
settlement book—to help lawyers get to yes.” A much more effective
tack would be to introduce the principles of Getting to Yes to those
readers who are unaware of them and then organize the collection’s
articles around those principles.®

4. RoceER FisHER ET AL., GETTING TO YES: NEGOTIATING AGREEMENT WITHOUT
Grving IN (1991) (establishing a four-step approach to negotiation: 1) distinguish be-
tween interpersonal and substantive negotiation issues, 2) focus on interests rather
than positions, 3) create options for mutual gain, and 4) use objective criteria to select
among various options).

5. A cursory grouping of the articles demonstrates that—at least indirectly—
eleven articles (chapters 1, 2, 3, 8, 9, 12, 38, 39, 40, 41, and 42) deal with separating
the interpersonal and substantive aspects of negotiation, Although they discuss top-
ics as assorted as maintaining courtesy, helping assuage a client’s emotions, and ne-
gotiating with a friend, each underscores the effectiveness of disentangling emotions
and sentiments from the substantive problem of the negotiation. Eight essays discuss
how to draw out clients’ interests. Despite addressing separate aspects of this pro-
cess, each highlights the need to discover the parties’ true desires. Fifteen articles
(chapters 7, 15, 17, 18, 19, 22, 23, 24, 25, 26, 27, 29, 31, 33, and 42) emphasize the
importance of developing creative options for mutual gain. While discussing topics as
varied as interviewing clients and using computers, the articles all suggest that ad-
vancing mutual interests and reconciling divergent interests can make both parties
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While Getting to Yes does not provide a model either in substance
or form for addressing contradictions in ADR theory or practice, more
recent works have begun to do so. It might be helpful for Herman to
overview some of these works in an introduction to the extent they
offer valuable insight into tensions in negotiation and how to manage
those tensions as a practitioner.® Those that do not deal directly with
tensions in negotiation nevertheless offer a framework for thinking
about tensions and their implications for practice.” As a result, they
would be helpful in framing the contradictions in the essays’ some-
times competing advice.

IV. ConcLusioN

In summary, Joy of Settlement provides a comprehensive—if
somewhat ambiguous and occasionally inconsistent—practical tool
for family law attorneys. The individual essays offer pragmatic ad-
vice often illustrated with detailed accounts. The volume’s organiza-
tion, though, deters the reader from recognizing either the common

better off. And, finally, twelve articles (chapters 10, 11, 16, 17, 18, 22, 25, 27, 29, 30,
32, and 34) involve appealing to objective criteria {o settle disputes.

6. See, e.g., Davip A. Lax & JaMes K. SEBeEN1US, THE MANAGER AS NEGOTIATOR:
BarcamnING FOR COOPERATION AND COMPETITIVE GAIN (1986) (exploring the ines-
capable tension between cooperative moves to create value for all and competitive
moves to claim value for each); RoBerT H. MNOOKIN ET AL., BARGAINING IN THE
Suabow oF THE Law: How LawYERs CaN CREATE VALUE IN NEGoTiaTION (Dec. 1997)
(unpublished manuscript, on file with the Harvard Negotiation Law Review) (sug-
gesting means for managing three negotiation tensions: efficiency and distribution,
assertion and empathy, and principal and agent); Jonathan M. Hyman, Trial Advo-
cacy and Methods of Negotiation: Can Good Trial Advocates Be Wise Negotiators?, 34
UCLA L. Rev. 863 (1987) (analyzing the tensions between effective advocacy and ne-
gotiation skills); Robert H. Mnookin & Robert B. Wilson, Rational Bargaining and
Market Efficiency: Understanding Pennzoil v Texaco, 75 Va. L. REv. 295 (1989) (ex-
amining the problems of agency and leverage in the 1984 Pennzoil and Texaco litiga-
tion); Note, Dispute Resolution Within Legislative Institutions, 46 Stan, L. Rev, 1677
(1994) (examining the techniques used to overcome barriers to cooperative decision
making and conflict resolution in legislative institutions).

7. See, e.g., NEGOTIATION THEORY AND PRACTICE (J.W. Breslin & Jeffrey Rubin
eds., 1991) (providing a compilation of articles that explore the practical and theoreti-
cal elements of negotiation generally); GERaLD I. NIERENBERG, FUNDAMENTALS OF NE-
GoTIATING (1973) (developing and applying theory of negotiation focusing on
cooperative value creation); HowARD RAIFFA, THE ART AND SCIENCE OF NEGOTIATION
(1996) (offering a theoretical paradigm for negotiation that categorizes negotiations
with organizing questions involving the number, nature, and connections of the par-
ties and of the issues); TrHoMAs C. SCHELLING, THE STRATEGY OF CoNFLICT (1980) (ap-
plying theory from economics, sociology, law, philosophy, and political science to
resolving disputes); Jamie Henikoff & Michael Moffitt, Remodeling the Model Stan-
dards of Conduct for Mediators, 2 Harv. NEg, L. Rev, 87 (1997) (proposing framework
alternative to ethical standards for use when mediators face difficult ethical issues
upon which there is no consensus).
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negotiation principles underlying the suggested techniques or the
common tensions that the techniques might help lawyers manage.
The book would be much improved if Herman laid out a theory of
negotiation connecting the essays’ loose strands—perhaps the ap-
proach in Getting to Yes or perhaps some other model—and arranged
the articles in a manner suggested by that theory.








