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approximately 500 books about mediation listed in the Library of
Congress catalog, almost half of them were published in this decade,
and virtually all were published after 1970. In spite of the abun-
dance of mediation literature, however, there are surprisingly few
books that describe, step-by-step, how to mediate. Much of the litera-
ture is directed to consumers of mediation services.® Other books
provide advice to attorneys who wish to use mediation for their cli-
ents’ cases.” Still others provide policymakers and attorneys with
guidance about the legal dimensions of mediation.® Although Go-
lann’s book is directed to both attorneys and mediators, it addresses
primarily the “how to” of mediation as practiced from the mediator’s
chair, not the advocate’s.? Golann’s book is among the most useful
texts currently available for both beginning and experienced
mediators. Several features of the book are particularly important
additions to our field of knowledge and deserve mention.

1. Ermicar CONCERNS

Because the field of mediation has not yet reached maturity
(some might say it has barely reached adolescence), it lacks a unified
code of ethics. Individual organizations—such as the Society of Pro-
fessionals in Dispute Resolution (SPIDR), the Academy of Family
Mediators, and the American Bar Association (ABA), as well as many
state organizations—have promulgated codes that resemble each

6. See, e.g., BarBara AsHLEY PHiLps, Finomng Conmion Groune: A Frerp
GuipE To MEDIATION 18 (1994) (explaining the agreement model of mediation and the
ways in which disputants can use it as an alternative to the legal system); DiaNe
NreumMaNN, Divorce MEDIATION: How To CuT THE CoST AND STRESS OF DIVORCE pas-
sim (1989) (describing to consumers the personal and economic benefits of using medi-
ation in divorce cases).

7. See, e.g., Ertc GALTON, REPRESENTING CLIENTS IN MEDIATION at vii (1994)
(providing practical advice to help guide attorneys through “this brave new world of
mediation”); Jorn W. CooLEY, MEDIATION ADVOCACY at xv (1996) (providing attorneys
with a guide to designing and using alternative dispute resolution processes).

8. See, e.g., Nancy H. Rocers & Craic A. McEweN, MebiaTion: Law, Pouicy,
Pracrtice at vii (2d ed. 1996) (exploring the roles that attorneys play in mediation and
the ways in which law and social science impact those roles).

9. Only a few other book-length treatments of mediation from the standpoint of
the practitioner exist, see, e.g., CHRISTOPHER W. Moore, THE MEDIATION PROCESS:
PRACTICAL STRATEGIES FOR RESOLVING CONFLICT at xiv-xv (2d ed. 1996) (providing “a
comprehensive, stage-by-stage sequence of activities that can be used by mediators to
assist disputants in reaching agreement”). However, more are likely on their way as
the manuals used in mediation training around the country gradually find their vray
into print. See, e.g., KENNETH CLOKE, MEDIATION: REVENGE AND THE MaGIC OF FoR-
GIVENESS (2d ed. 1994) (emphasizing the importance of forgiveness in mediation and
describing methods that can be used by mediators to reach that goal).
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other in many respects.1® Golann gives his readers an important tool
for understanding the unfolding debate surrounding ethical issues by
including a chapter by Baruch Bush on ethical dilemmas that
mediators face. Based on interviews with over 80 mediators handling
a wide variety of cases, the article develops a useful typology of ethi-
cal norms—competence, observing professional boundaries, imparti-
ality, confidentiality, informed consent, self-determination, avoiding
harm to the participants and to third parties, avoiding conflicts of
interest—and examines the tensions between and among them.?

Golann’s attention to the issue of ethics in mediation is not lim-
ited to the Baruch Bush chapter, however. As a former litigator and
a practicing mediator, he demonstrates a keen sense of the mediator’s
power and the potential for abuse:

A mediator’s first source of power is the ability to design the
process itself. . . . He or she also . . . , through the device of the
caucus, control[s] the content of the communications. As one
mediator has described it, “I'm the orchestra leader. . . . If they
want to play in this orchestra, theyre going to have to play
when I point at them” (pp. 26-27).12

Consider how special this power is. While attorneys routinely

receive confidential information from their clients, there is no

ethical way for them to obtain such data from an opposing

party. Similarly, . . . a judge or arbitrator . . . cannot talk pri-

vately with a litigant about the substance of a case. A mediator,

by contrast, is free to have ex parte conversations with anyone

(p. 30).
Recognizing this potential for abuse, Golann laces the text with ad-
monitions about the ethical issues associated with transmitting offers
in shuttle diplomacy, contacting parties who have counsel represent-
ing them, and protecting the confidentiality of the parties’ docu-
ments. These admonitions serve as a reminder for mediators that the
goal of settling disputes may be in tension with the dictates of ethical
practice, and that, where such tension exists, efficacy must give way
to ethics.

10. One of the many useful resources included in Mediating Legal Disputes is the
Standards of Conduct for Mediators promulgated by SPIDR, the ABA, and the Ameri-
can Arbitration Association (pp. 431-37).

11. For example, in circumstances where the mediator learns about child abuse
or neglect, the duty of confidentiality may be in conflict with the duty to avoid harm to
third parties (pp. 377, 400).

12. Quoting Patrick Phear in DEBORaAH M. KoLB ET AL., WHEN TALK WORKS:
ProFILES OF MEDIATORS 475 (1994).
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2. PsvycHOLOGICAL ISSUES

Although the literature of negotiation theory has begun to ex-
plore the psychology of bargaining behavior, there is surprisingly lit-
tle in the literature of mediation describing the psychological
dimensions of the process. The complex interactions between
mediators and parties, attorneys and mediators, and attorneys and
their clients deserve fuller discussion, and Golann takes a significant
step in that direction in a chapter co-authored by Golann and psy-
chologist Helaine Scarlett Golann. One of the Golanns’ important in-
sights is the unique role that mediators can play in eliciting—
orchestrating if you will—an apology or an expression of regret,
which in several of the book’s case vignettes resulted in settlements
that would not otherwise have been possible. The moral: mediators
must pay attention to the emotional barriers to settlement and the
possibility that overcoming those barriers may be as important to the
resolution of a dispute as financial considerations.

Experienced mediators will no doubt recognize many of the psy-
chological barriers to settlement that the Golanns describe, even if
they previously lacked a clinical label for them—cognitive dissonance
(p. 200) (known to trial lawyers as “litigation hypnosis”), reactive de-
valuation (p. 201) (the tendency to devalue any proposal made by an
opposing party or, as Groucho Marx put it, to avoid any club that
would have him as a member), and transference (p. 197) (the projec-
tion of emotions which underlies psychoanalytic practice).1®

The Golanns’ psychological orientation here is decidedly cogni-
tive; as the practice of mediation continues to grow, the literature will
no doubt expand to include psychological perspectives from other
schools. In addition, future inquiries may expand the Golanns’ analy-
sis by looking beyond the parties’ psychological reactions to each
other and examining the intricate relationship between the mediator
and the parties. For example, I suspect that mediators frequently
experience transference, cognitive dissonance, and reactive devalua-
tion, among other psychological effects, in their relationship with the
parties. Although they recognize the enormous potential for research
and the development of practice in such inquiries, the Golanns also
appropriately caution mediators against shifting their focus so far in
the direction of psychological concerns that they cross the boundary
that separates mediation from the practice of psychotherapy.

13. Several of these phenomena are discussed in Robert H. Mnookin, Why Negoti-
ations Fail: An Exploration of Barriers to the Resolution of Conflict, 8 On10 ST. J. ON
Disp. Resor. 235 (1993).
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3. Evavvamive TECHNIQUES

Golann’s settlement orientation is nowhere more evident than in
the book’s extended and highly useful discussion of techniques that
mediators can use to evaluate the merits of a case—an approach so
controversial that, in some quarters, the term “evaluative mediation”
is considered an oxymoron.1¢ The controversy over the use of evalua-
tive techniques is closely related to the controversy surrounding
settlement-oriented mediation. Objections to settlement-oriented
mediation arise from the concern that a focus on settlement puts the
mediator’s objective (settlement) ahead of the parties’ presumed
objectives (empowerment and recognition); objections to evaluative
mediation arise from a concern that a mediator’s evaluation may im-
properly take precedence over the parties’ own assessments of the
case. In bhoth cases, the advocates of a transformative approach to
mediation would contend that the parties’ interests and perspectives
take a back seat to those of the mediator.

Golann’s implicit response to these concerns is to give a some-
what cautious endorsement of evaluative techniques. He notes:
“Properly performed, a neutral evaluation can be a major force in pro-
ducing an agreement. . . . [However,] there is the real danger that a
poorly performed or badly timed evaluation will derail the entire set-
tlement process” (p. 53). It is worth noting that Golann’s hesitance
about the technique arises from a concern about its effectiveness in
achieving settlement, not from qualms about its impact on the par-
ties’ self-determination.

Accordingly, his focus—and that of his contributing authors,
Marjorie Corman Aaron and David P. Hoffer—is decidedly practical,
not theoretical. Chapter Ten, “Evaluation in Mediation” by Aaron,
provides a compelling case for judicious use of evaluative feedback,
with useful recommendations about the timing, context, and presen-
tation of such feedback. She urges mediators to evaluate, if at all,
“[als late as possible” (p. 283) in the mediation process and “only
where necessary” (p. 271) because of the possibility that an intracta-
ble impasse may result. One of Aaron’s most significant contribu-
tions is her extensive discussion of the methods mediators can use to
make evaluative input effective—such as “piggybacking” the media-
tor’s assessment on elements of the parties’ own assessments of the
likely outcome of the case at trial (pp. 294-295).

14. See Kimberlee K. Kovach & Lela P. Love, “Evaluative” Mediation Is an Oxy-
moron, ALTERNATIVES (CPR Institute for Dispute Resolution, New York, N.Y.), Mar.
1998, at 31.
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Chapter Eleven, “Decision Analysis as a Method of Evaluating
the Trial Alternative” by Aaron and Hoffer, describes the use of deci-
sion trees as an evaluative tool for modeling the risks and uncertain-
ties in a legal dispute. Aaron and Hoffer walk the reader through the
process of building a tree—essentially a diagram of the major events,
such as summary judgment motions and determirations of liability
and damages, that can be expected to occur in a case. Each branch in
the tree stands for an event that will unfold in the future. The medi-
ator (or the parties) assign probabilities to each branch and an out-
come is assigned to each terminal (i.e., final) branch of the tree. Once
a value has been assigned to each of the final branches in the tree,
the mediator and/or the parties can calculate the overall value of the
case by multiplying the accumulated risks associated with each final
branch of the tree times the payoff (or liability) for that branch. This
can be done relatively easily by creating the decision tree on a com-
puter program, but the technique works just as well (albeit more
slowly) with pen, paper, and a calculator.

Taken together, these two chapters add equipment to the media-
tor’s toolbox that will be viewed as highly useful in some quarters and
dangerous in others.!®> The danger is, in my view, more perceived
than real, at least in the realm of legal disputes where the parties are
represented by effective counsel.’6 In such cases, no matter how per-
suasive the mediator’s evaluation, it is, after all, only one person’s
assessment and it is not likely to overwhelm the ability of the parties
and their counsel to make their own independent assessment of their
risk. Moreover, in circumstances where the parties specifically re-
quest an evaluation from the mediator, the parties generally see their
primary goal as settlement and believe the mediator’s assessment of
the case will help them reach that goal. To refuse to provide them
with such input hardly enhances their self-determination or their
ability to shape the dispute resolution process.

Regardless of the reader’s point of view on this subject the book
is refreshingly candid about the impact of these techniques and the

15. For what it is worth, I have found both evaluation (when requested by the
parties and used as a last resort) and decision trees (when fully explained to the par-
ties) to be more helpful than harmful in mediations I have conducted.

16. This qualification would ensure that the decision to request mediator evalua-
tion or to accede to the mediator’s suggestion of an evaluation is fully informed and
that the parties have independent advice with which to assess the evaluation.
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ethical constraints that should guide a mediator’s use of such tech-
niques.1? Aaron notes that “evaluation is a tremendously powerful,
potentially explosive mediation strategy” but argues for the “respon-
sible use of evaluation” (p. 270)—meaning, among other things, that
the mediator should give both parties the same evaluation, though
possibly delivered in separate caucus sessions. Because of Aaron and
Hoffer’s practical suggestions about technique, as well as their dis-
cussion of ethics, mediators who use evaluative methods, or are con-
sidering using them, would be well advised to read these two
chapters of Golann’s book.

4. SpeciarLizep CONTEXTS FOR MEDIATION

One of the useful features of Golann’s book is the collection of
essays on the issues and concerns that arise in the mediation of three
particular types of disputes: employment,’® environmental contami-
nation,1® and product liability.2° The authors of these sections—
mediators specializing in each of the three fields—describe the

17. One ethical issue that is not addressed but bears some consideration is
whether mediators who provide case evaluation are practicing law. If, as Oliver Wen-
dell Holmes said, predictions of what the courts will do are the very essence of law,
one might argue that providing such predictions on a professional basis is the very
essence of legal practice. See OLIVER WENDELL HoLMES, The Path of the Law, in CoL-
LECTED LEcaL Papers 167, 173 (1920). However, most ethical codes for mediators
prohibit mediators from providing professional services——~such as legal services or
psychotherapy—as part of the dispute resolution process. If the mediator is not a
lawyer, such predictions could be considered the unlicensed practice of law. More-
over, even if the mediator is a lawyer, the ethical rules prohibiting attorneys from
representing individuals with conflicting interests could be interpreted to prohibit
the lawyer/mediator from providing such a service. Cf. Massachusetts Bar Associa-
tion Committee on Professional Ethics, Op. 85-3 (1985) (discussing dual role that law-
yer/mediators play when drafting separation agreements in divorce mediation).
Because case evaluation (which is predominately practiced by lawyers) has become an
increasingly common form of alternative dispute resolution, wholly apart from media-
tion as well as an adjunct to mediation, it seems likely that the ethical rules gov-
erning dispute resolvers and the canons of ethics governing lawyers will evolve in
such a way as to permit independent case evaluation. Any such rules, however,
should require the practitioner to inform the parties that, in rendering an opinion, the
case evaluator is not establishing an attorney-client relationship with either party (or
both parties).

18. Carol A. Wittenberg, Susan T. Mackenzie, and Margaret L. Shaw, all part-
ners in the New York-based mediation firm Wittenberg, Mackenzie & Shaw, L.L.C.,
wrote Chapter 15, “Employment Disputes.”

19. Carmin C. Reiss authored Chapter 16, “Environmental Contamination
Disputes.”

20. John J. Upchurch wrote Chapter 17, “Product Liability Disputes.”



Spring 1997] Tools of the Trade 237

unique features of disputes and settlement barriers in their respec-
tive areas and the techniques that they have found effective in sur-
mounting these barriers.

The employment and environmental sections fit well with the
overall framework of the book and provide a highly informed perspec-
tive on the techniques the authors have effectively used as mediators.
One of the strengths of the employment section is its effective use of
detailed descriptions of actual cases (providing the reader with vicari-
ous hands-on experience with the problem solving that mediators do),
and the environmental section makes equally effective use of a hypo-
thetical illustrative case. The products liability chapter, however, of-
fers less specialized advice and provides, for the most part, only
general advice about mediation that is covered elsewhere in the text.

Overall, however, these three sections of Golann’s book are an
area in which expansion in future editions would be worthwhile. Sec-
tions could be added for securities cases, intellectual property dis-
putes, consumer cases, and divorce, among others. In addition, the
section covering product liability disputes could be expanded to in-
clude tort cases generally, and the section covering environmental
contamination disputes could be expanded to span the environmental
field.

5. SuGGEsTIONS FOR THE NexT EDITION

Mediators are accustomed to expressing concerns or criticisms in
a positive way—an appropriate lead-in for a discussion of two aspects
of the book in which I would encourage a somewhat different ap-
proach in the next edition.

First, although I agree with almost all of Golann’s prescriptions
for practice, the book should put more emphasis on active listening,
mirroring, and reframing as essential mediator skills. These skills
communicate empathy, encourage venting of emotion, and create con-
fidence in the mediator and the mediation process. While Golann
mentions these topics, additional material, such as a fuller explana-
tion of reframing and some sample dialogues, would help readers bet-
ter understand these techniques.

Second, although the book endorses the view that mediation is a
party-centered (rather than mediator-centered) process, the language
that Golann employs to describe the process occasionally creates the
opposite impression:

Your first challenge as a mediator is thus to decide what goals

you want to achieve through mediation and what style and tac-

tics you will apply to achieve them (p. 15).
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As a mediator, you have options about the kinds of settle-
ments you will seek and about the techniques you will use to
reach these goals (p. 16).

This text advocates that mediators . . . identify parties’ un-
derlying interests and construct settlement packages that deal
with them . . . (p. 21).

These excerpts focus on the mediator’s power and responsibilities,
rather than those of the parties. A seemingly trivial change in lan-
guage would reverse the focus and send a very different (and more
appropriate) message:
Your first challenge as a mediator is thus to help the parties de-
cide what goals they want to achieve through mediation and to
determine what style and tactics you will apply to help the par-
ties achieve them.

In a mediation, the parties have options about the kinds of
settlements they will seek . . .

This text advocates that mediators. . . kelp the parties iden-
tify their underlying interests and help the parties construct set-
tlement packages that deal with them.
In my view, this point deserves emphasis whether one is a settle-
ment-oriented or transformative-style mediator. It is an important
point because there is empirical evidence to suggest that even the
best mediators “inevitably bring their own agendas to any conflict in
which they become involved; use pressure and other ‘robust’ tactics
prominently in their work; [and] are often businesspersons whose
motives and interests are not automatically congruent with those
whom they assist.”! As a result, “the parties’ autonomy cannot be
fully guaranteed, and settlements are as likely to bear the imprint of
the mediator as that of the disputants.”22
It is all too easy for mediators (this writer included) to slip into
believing that we have the answers—the very trap that Baruch Bush
and Folger warn may be inevitable in a settlement-focused ap-
proach?3—because, even more than the parties and their attorneys,
mediators have become repeat players in a developing system of al-
ternative dispute resolution. Like judges who, when new to the

21. See KoLB ET AL., supra note 12, at 491.
22. Id.
23. See Barucu BusH & FoLGER, supra note 3, at 63-68.
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bench, must stifle the impulse to take over the examination of wit-
nesses from the sometimes inept advocates who appear before them,
mediators must develop the ability to withhold judgment, suspend
their assumptions about the process that would best serve the par-
ties, and let the parties find their way to the settlement they are
seeking. That path may include elements of empowerment or recog-
nition; the journey may be transformative. Or it may be simply a
well-crafted deal. Either way, mediators must learn to follow as
much as lead.

These caveats notwithstanding, Golann’s book gives mediators
the tools to guide the process to a conclusion that serves the underly-
ing interests of the parties in the fullest possible way. Rich with ex-
amples, vignettes, and sound advice, Mediating Legal Disputes,
should be required reading for anyone doing court-connected media-
tion (i.e., cases involving, by definition, legal disputes). Because of its
focus on the fundamental skills needed by mediators, Golann’s book
will be useful for those doing other types of mediation as well, regard-
less of whether they view transformation or settlement as the proper
goal of mediation.








