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in different contexts even for the same person. The assumptions of
traditional negotiation analysis function accurately only for negotia-
tors functioning above a threshold of self-agency capability.

In the Boston Housing Court, tenant negotiators do not exercise
self-agency effectively. Both internal and external obstacles produce
this result. Even without supporting data, it seems a likely hypothe-
sis that this phenomenon occurs generally when disadvantaged peo-
ple negotiate in formal settings. This may result from the frequent
denial of their agentic legitimacy by more privileged people. Or per-
haps it results from messages they have internalized from a variety
of sources about their legitimacy as interest-pursuing self-agents.
For instance, I asked the tenant who said he had no control why he
had no control. Mr. Jackson answered, “because I'm not a lawyer, not
a doctor, I don’t have anything, I can’t kick anybody out of their
home.” To my ears, Mr. Jackson answered that it is an integral part
of being poor that one is not self-agentic.

Nonetheless, problems associated with low self-agency are
neither confined to housing court nor to disadvantaged groups.
Rather, they could manifest among any population. Self-agency func-
tions along a continuum, and all negotiators — male and female,
younger and older, more and less economically-privileged — find
themselves at different places along that spectrum. It seems likely
that even those perceived as the most privileged or most skilled nego-
tiators — executives, lawyers, diplomats — experience trouble when
they negotiate for themselves. Indeed, at one point or another, most
people find themselves negotiating “alone in the hallway.” Under-
standing the challenges of self-agency sheds light on their relative
suecess.
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I. INTRODUCTION

I met Tashana while interviewing tenants in the hallway of the
Boston Housing Court (BHC). It was Thursday morning and, as
usual, the docket listed hundreds of summary eviction cases. With
her case among the majority sent to “mediation,” Tashana sat wait-
ing to negotiate over her residential security. She showed me pic-
tures that she had brought of defects in her apartment. Images
depicted her broken home: shattered windows the landlord “repaired”
by taping paper over them, warping floors where months-old leaks
had decayed the surface, holes in the walls. With the law on her
side,! T imagined that Tashana would return with a commitment for
genuine repairs. Instead, after negotiating in the hallway with the
landlord’s lawyer, she had agreed to pay outstanding rent and to va-
cate the apartment within three months. When I asked her about the
windows and the floors, she said simply: “it didn’t come up.”

The experience left me wondering: How can I explain Tashana’s
negotiation and the hundreds like it? At least two defects seemed
readily apparent. First, landlord-tenant law provides protections for
tenants like Tashana that she did not receive in her negotiated out-
come.?2 Second, negotiation places decision-making authority with

¥ The author is an associate attorney of the Boston law firm Hill and Barlow,
and a member of its ADR Practice Group. This Note was originally written to fulfill
the author’s Third Year Written Work Requirement at Harvard Law School. The au-
thor would like to acknowledge Duncan Kennedy, Sheila Heen, Michael Moffitt, Scott
Peppet, Andrew Tulumello, John Richardson, Heather Shull, David Hoffman, Doug-
las Stone and Chuck Doron, for various contributions to this piece, with a special
acknowledgment to David Seibel, her editor, for tireless editing and other support.

1. See Mass. GEN. Laws Ann, ch. 186, § 14 (1991) (providing for actual and con-
sequential damages and attorney’s fees for a landlord’s breach of the implied war-
ranty of habitability). Such damages may be claimed to offset rent owed. Landlords
may also be fined or imprisoned for violations.

2. For a full discussion of the “revolution” in landlord-tenant law generally, see
infra notes 14—22 and accompanying text.
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the parties involved in a dispute rather than with an outside deci-
sion-maker. Ideally, final outcomes are co-constructed through
participation by both parties.® Tashana’s agreement did not reflect
such co-construction. Upon reflection, a third flaw came into view.
Negotiation aims to facilitate efficient resolution of disputes. True
efficiency, however, includes not only fast-paced, short-term conclu-
sions to cases but also their full and final resolution. Minimal co-
construction undermines the durability, and therefore the efficiency,
of negotiated agreements. Three primary goals of negotiation were
therefore not achieved in Tashana’s case: protecting legal rights, pro-
ducing co-constructed agreements, and resolving conflict efficiently.
This Note addresses what went wrong.

Viewed through the lens of current negotiation analysis,
Tashana’s outcome is surprising. The dominant discourse of negotia-
tion analysis describes negotiation as a process through which people
seek to satisfy their interests. Theoretically, negotiating parties as-
sess their situation, consider the range of available outcomes, and
choose among them. This decision-making process is presumptively
based on the negotiator’s determination of how best to satisfy his in-
terests.? Tashana’s negotiation does not illustrate this self-interested
pursuit.

A more complete model for understanding Tashana’s story comes
not from dispute resolution sources but from a more traditional para-
digm related to legal representation: agency. In the law, agency is a
representational relationship an agent has with another, the princi-
pal. For example, a client, or “principal,” often contracts with a law-
yer, or “agent,” to represent her interests in a dispute.® This Note
uses agency in a broader way. Applying agency in negotiation set-
tings, this Note argues that it is useful to analyze agency as it relates
to the representational relationship clients have with themselves. I
call this dynamic “self-agency.”

In this Note I argue that negotiators do not necessarily feel legit-
imate representing themselves, or pursuing their interests through

3. Negotiation and mediation are informal processes in which the parties them-
selves — not an external decisionmaker — try to reach a mutually-acceptable agree-
ment. Particularly in mediation, the concept of mutual acceptability takes on special
significance. In this context, the idea involves generating “co-constructed” agree-
ments, meaning that good agreements reflect the joint participation of both parties as
contributors to the substantive outcome.

4. Although a cooperative bargainer places value on meeting the other side’s
interests in addition to her own, any negotiator presumably pursues her own interests
in the process.

5. See REsTATEMENT (SECOND) OF AGENCY § 1 (1957).
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negotiation. Just as a client must authorize an outside agent, effec-
tive negotiation on one’s own behalf requires authorization to act as
an agent for oneself. If negotiators authorize themselves to identify
and to prioritize their interests, as well as to pursue and to satisfy
them, this Note describes them as having a high degree of “self-
agency.”

This Note explores the role of self-agency in negotiation. Self-
agency functions across a broad range of negotiators and negotiation
settings. However, it is easiest to notice in its relative absence. This
Note therefore draws examples from landlord-tenant negotiations at
the BHC, where the tenants’ relative lack of self-agency is in high
relief. Specific examples support several claims about self-agency, in-
cluding that self-agency is not universal but instead functions along a
continuum; varying degrees of self-agency can be identified by look-
ing at communication patterns; and internal as well as external bar-
riers constrain the effective use of self-agency.

Understanding self-agency dynamics helps to explain why, in a
case like Tashana’s, broken windows and decaying floors can fail to
“come up.” Appreciation for the role of self-agency will clarify the
causes of many negotiation breakdowns, as well as suggest new ways
to improve negotiators’ effectiveness. On a more general level, this
Note claims that greater rights protection, co-construction, and long-
term efficiency can be achieved by attention to self-agency dynamics.

II. T ProBrEM IN CONTEXT

Before delving into the theory of self-agency, an introduction to
the development of alternative dispute resolution (ADR), reforms in
housing law, the parties at the Boston Housing Court and the physi-
cal space in which they negotiated situates this Note in its real world
context.

A. The Legal Background

The predominance of negotiation and mediation as methods of
case disposition at the BHC reflects the intersection of two important
legal trends: the institutionalization of ADR and dramatic reform in
landlord-tenant law.6

6. See PartV, infra, for a discussion of whether the purposes of the ADR move-
ment and these legal reforms have been fulfilled.
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Over the past few decades, the American judicial system has rec-
ognized the limits of focusing exclusively on the traditional adver-
sarial litigation model.? As financial strain, time delays and
overburdened dockets combined to result in diminished justice and
parties’ dissatisfaction, actors in many spheres of the dispute resolu-
tion industry became open to alternatives. Thus, “[bleginning in the
late 1960s, American society witnessed an extraordinary flowering of
interest in alternative forms of dispute settlement.”®

In 1976, at the Pound Conference on Popular Dissatisfaction
with the Administration of Justice, Frank E.A. Sander presented a
model of a comprehensive justice center, or “multi-door courthouse,”
that appealed to many in the legal community.? The basic notion was
that alternative methods of dispute resolution could enable parties to
reach mutually-beneficial agreements voluntarily, and at a more time
and cost efficient pace, while remaining sensitive to the interpersonal
needs of disputants.’® Other central benefits included informality
and flexibility, which could yield creative solutions.

Parties already had long used negotiation to broker private
deals. Mediation, which is facilitated negotiation guided by a neutral

7. This focus was previously exclusive in the sense of formal court treatment of
disputes. Historically, conflicts have found a range of resolution venues, including
direct verbal communication, interpersonal violence, speaking informally to a trusted
friend or community leader, or not naming the conflict as an official dispute at all. See
William Felstiner, Richard Abel and Austin Sarat, The Emergence and Transforma-
tion of Disputes: Naming, Blaming and Claiming, 156 L. & Soc’y Rev. 631 (1980-
1981).

8. Frank E.A. Sander, Dispute Resolution Within and Outside the Courts: An
Overview of the U.S. Experience, in ATTORNEYS GENERAL aAND NEw METHODS oF Dis.
PUTE REsoLuTIiON 13 (Michael G. Cochrane ed., 1990). In their historical overview of
ADR'’s growth, Goldberg, Sander and Rogers discuss the “civil rights strife” of the
1960s and 1970s as a contributing factor. In 1972, they point out, “the Community
Relations Service of the Justice Department hired mediators to assist in resolving
community-wide civil rights disputes, drawing on an earlier program set up by the
Ford Foundation.” STEPHEN B. GOLDBERG ET AL., D1spuTE REsoruTioN 7 (1992).

9. See Sander, supra note 8, at 13. The proposed multi-door courthouse would
have many doors through which individuals could proceed to the most appropriate
dispute resolution forum. Options might include arbitration, mediation, and mini-
trials. Initial screening of disputes according to established criteria would guide par-
ties toward the procedure most likely to serve their needs. See also Frank E.A.
Sander & Stephen B. Goldberg, Fitting the Forum to the Fuss: A User-Friendly Guide
to Selecting an ADR Procedure, 10 Nkg. J. 49, 50 (1994) (discussing which cases are
best suited for a particular forum).

10. Scholarship of the early 1980s emphasized a human theme:

A basic fact about negotiation, easy to forget in corporate and international

transactions, is that you are dealing not with abstract representatives of the

“other side,” but with human beings. They have emotions, deeply held val-

ues, and different backgrounds and viewpoints; and they are unpredictable.

So are you.
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third party, had been used to resolve labor-management disputes but
little else. With problem-solving allegedly trapped in a “litigation cri-
sis,” and civil unrest permeating the disposition of “justice,” ADR pro-
posed to address these prevalent ills.

Over time, scholars and activists raised strong critiques of
ADR.11 Notwithstanding the powerful scrutiny of theoretical issues
related to ADR, enormous expansion occurred in practice. In many
fora, like the BHC, the use of ADR became significantly institutional-
ized. Finally, in the last decade, Congress and state legislatures also
became involved in efforts to expand uses of ADR.22 By the 1990s,
Frank Sander noted that new forms of dispute resolution had been
used, at least on an experimental basis, “for almost every kind of
dispute.”3

At the same time that the American judicial system began mov-
ing away from near-exclusive reliance on litigation to resolve dis-
putes, landlord-tenant law underwent significant changes. Before
the 1970s, courts applied the doctrine of caveat emptor and treated
landlord-tenant transactions under a contract model.14 Courts con-
strued the contractual obligations of landlord and tenant indepen-
dently, meaning that tenants owed rent regardless of whether the
landlord violated express promises. The tenancy included no warran-
ties or duties of repair, and landlords faced few limits on their right

Rocer FISHER ET AL., GETTING To YES: NEGOTIATING AGREEMENT WrTHOUT GIVING IN
18-19 (2d ed. 1991). This “human ethic” became a foundational theme of mediation
literature and training programs.

11. See, e.g., RicEarD HorFRICHTER, NEIGHBORHOOD JUSTICE IN CAPITALIST SOCI-
ETY: THE EXPANSION OF THE INFORMAL STATE (1987) (deeming ADR an expansion of
state control through the “illusion” of community empowerment and characterizing
“neighborhood justice” as state infiltration into community relations that leads di-
rectly to political and social control); Laura Nader, Controlling Processes in the Prac-
tice of Law: Hierarchy and Pacification in the Movement to Re-form Dispute Ideology,
9 Omzo St. J. oN Dise. Resor. 1 (1993) (claiming ADR preferences harmony over jus-
tice, watering down rights and eliminating fault in the service of peace); Owen Fiss,
Against Settlement, 93 YaLe L.J. 1073, (1984) (questioning the premise that a lack of
hitigated disputes, or “settlement,” is necessarily a social good). But see RoBerT AB.
BusH & JoseEprH P. FoLGER, THE PrOMISE OF MEDIATION: RESPONDING TO CONFLICT
TarOUGH EMPOWERMENT AND RECOGNITION (1994) (emphasizing the transformative
effects of mediation and calling critiques that emphasize the potentially destructive
effects of ADR “the Oppression Story” of the mediation movement).

12. See, e.g., Administrative Dispute Resolution Act, 5 U.S.C. §§ 571-583 (1994)
(encouraging federal agencies to use ADR to resolve disputes), Negotiated Rulemak-
ing Act, 5 U.S.C. §§ 561-570 (1994) (promoting greater use of negotiation in the ad-
ministrative rulemaking process), and Executive Order 12778 § 1(c), 3 C.F.R. 359, 360
(1991) (advocating the use of ADR to resolve federal litigation), as cited in GOLDBERG
ET AL., supra note 8, at 10.

13. GOLDBERG ET AL., supra note 8, at 10.

14. See CrArLES M, Haar & LancE LIEBMAN, PROPERTY AND Law 285-86 (1985).
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to terminate the tenancy.l® Under the “self-help” termination doc-
trine, the common law permitted landlords to remove tenants’ be-
longings from the property, to terminate water or electricity, and to
change the locks to regain possession of the property.16

The 1960s and 1970s ushered in widescale procedural and sub-
stantive protections for tenants. In 1970, Judge Skelly Wright’s
landmark opinion in Javins v. First National Realty Corp.17 inaugu-
rated a reversal of the legal presumptions of the former landlord-ten-
ant regime. Noting the changing social dimensions of landlord-
tenant relations, Judge Wright construed the leasehold like other
contracts for goods and services and found an implied warranty of
habitable premises.’® In the years following Javins, almost every
state adopted some version of the warranty of habitability.1?

The new framework increased tenants’ legal guarantees with re-
gard to quality of housing and security of tenure. Courts also pro-
vided tenants with procedural protections. The most significant
reforms restricted landlords’ rights of termination, prohibited retalia-
tory eviction, permitted a defense of constructive eviction, and disal-
lowed “self-help” eviction.2¢ Indeed, many courts required formalized
procedures to enact eviction.2?

15. See Deborah H. Bell, Providing Security of Tenure for Residential Tenants:
Good Faith as a Limitation on the Landlord’s Right to Terminate, 19 Ga. L. Rev. 483,
486 (1985).

16. See JosepH SINGER, ProPERTY Law: RuLes, PoLICIES, AND PRACTICES 646,
665-66 (1993).

17. 428 F.2d 1071 (D.C. Cir. 1970).

18. See id. at 1075-82.

19. See SINGER, supra note 16, at 748.

20. The prohibition against retaliatory eviction prevents landlords from termi-
nating tenancies when tenants seek to enforce housing codes. See Edwards v. Habib,
397 F.2d 687 (D.C.Cir 1968), cert. denied, 393 U.S. 1016 (1969). The defense of con-
structive eviction allows tenants to stop paying rent and to move out when conditions
in an apartment deteriorate to an extent as to render living there impossible. In such
a case, the deteriorated conditions serve as the functional equivalent of physical evic-
tion. For a full discussion of the “revolution” in landlord-tenant law, see Edward H.
Rabin, The Revolution in Residential Landlord-Tenant Law: Causes and Conse-
quences, 69 CorneLL L. Rev. 517, 52040 (1984); Mary A. Glendon, The Transforma-
tion of American Landlord-Tenant Law, 23 B.C. L. Rev. 503, 521-45 (1982).

21. See SINGER, supra note 16, at 695. These proceedings were intended to pro-
vide “relatively fast judicial determination of a landlord’s claim of a right to regain
possession of her property,” id., with less potential for the confrontation and violence
common under a self-help system. It is worth noting that the summary procedures
themselves constitute something of a contradiction. On the one hand, they grew out
of a need to protect tenants from physical ejectment from their homes. Indeed, as this
brief overview is intended to demonstrate, they are but one part of a trend to expand
tenant protections. On the other hand, they are by their mandate intended to serve
landlords. Specifically, summary process is designed to achieve eviction swiftly and



Spring 1996] Alone in the Hallway 91

Housing caseloads increased dramatically following these re-
forms, in particular the requirement of a summary process action to
evict a tenant. To accommodate the burgeoning caseload and to as-
sure that housing cases received appropriate attention, many cities,
including Boston, created a special court with jurisdiction over hous-
ing cases.22 In an effort to manage the hundreds of cases docketed for
a single day, the housing court instituted mediation with housing
specialists. The goal of introducing ADR to the housing court was to
increase the efficiency of the court system while protecting the legal
rights created by landlord-tenant reform.

B. The Boston Housing Court

Primary research for this Note took place in the spring of 1995.
Over the course of several months, I visited the BHC, which hears
summary process actions on Thursday mornings. Summary process
is the action a landlord files to evict a tenant. On a typical Thursday
at the BHC, between two hundred and fifty and three hundred cases
appear on the docket.23 At the time of this study, one judge sat in the
housing court,2¢ and eighty percent of the scheduled cases were han-
dled either through mediation with a housing specialist or through
negotiation in the hallway.

When tenants arrived at court, an official directed most of them
upstairs to mediation. I joined tenants up the stairs and sat with
them in the hallways.25 Tenants received little guidance through the
process. The court officials gave no explanation of mediation, nor did

smoothly, albeit formally. Thus it is paradoxical to perceive of summary process as
pro-tenant, despite its conception in pro-tenant reform.

22. According to John Laurenti, Chief Housing Specialist at the BHC, a core mo-
tivation for the introduction of ADR in housing court was the sense that housing cases
did not get sufficient attention at the district courts. Mr. Laurenti said that housing
inspectors did not feel that the housing cases were being heard by the judge nor that
the laws were being enforced. This created a strong push for a better mechanism for
hearing these cases. Telephone Interview with John Laurenti, Chief Housing Special-
ist, Boston Housing Court (May 1, 1995).

23. In 1990, approxzimately 125 to 200 summary process actions were scheduled
on the weekly calendar. See MAUReEN SamarH & T StureFF, MEDIATION OF Stes.
mary Process Actions IN BostoN Housmg Courr 13 (1990) (on file with author).

24. Telephone Interview with John Laurenti, supra note 22.

25. Quotations throughout this Note are excerpted from informal conversations
and formal interviews with such terants, as well as from my observations of negotia-
tions between landlords’ lawyers and tenants. All quotations were approved by ten-
ants for publication, and tenants’ names have been modified slightly to protect
privacy.





