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underscore the interdisciplinary nature of the study of conflict resolu-
tion, the collection fails to take full advantage of the value created by
such breadth. Because each chapter focuses exclusively on its own
analysis, without attempting to demonstrate the multi-faceted na-
ture of approaches to the particular problem at issue, the reader does
not see in any given essay the full potential that interdisciplinary
analysis can offer to dispute resolution. However, this fault may lie
not with the editors or authors, but rather with the very nature of the
field of conflict resolution. Because each discipline approaches con-
flict resolution using its own rather than a shared vocabulary, an es-
say that truly presents an interdisciplinary approach may be
virtually impossible to achieve.

After Part I of Barriers to Conflict Resolution introduces the
scope and goals of the collection, Part II offers social and psychologi-
cal perspectives on conflict resolution. Much negotiation theory
presumes the existence of rational actors, neglecting the sometimes
irrational components of human nature and personality that can eas-
ily derail bargaining. Three of the four chapters in Part II present a
cohesive picture of several psychological phenomena that may cause
negotiation to deviate from the rational actor paradigm. Reactive de-
valuation (Ross),® optimistic overconfidence, the certainty effect, and
loss aversion (Kahneman and Tversky),” and fairness concerns and
relationship issues (Bazerman and Neale)® all impede the negotiation
process. In each of these chapters, the authors focus on the roots of
the given phenomena, examine how the phenomena affect negotia-
tions, and propose solutions. Ross, for example, suggests that elicit-
ing pre-negotiation goals from each party might stave off the later
discounting of those same goals when they are met by the other
party. In addition, he suggests that injecting an element of free
choice into negotiation may combat such devaluation, and recom-
mends offering another party a menu of small unilateral concessions

6. Reactive devaluation occurs when a party discounts a solution or outcome
previously favored solely because that solution has been offered by another party.

7. Optimistic overconfidence refers to the tendency of each side in a given con-
flict to view its own information more positively and, to undervalue criteria in deci-
sion making that do not favor its case. The certainty effect describes negotiators’
tendency to focus on the factors in a dispute that seem to have definite or nearly
definite outcomes, while undervaluing the importance of the uncertain aspects of the
dispute. Loss aversion describes the human predilection to view loss and gain in dif-
ferent light; “losses generally loom larger than the corresponding gains” (p. 54).

8. Bazerman and Neale note that fairness “is not a unitary concept”; fairness
norms may differ, and some parties may use competing abstract norms to defend self-
serving positions (p. 106). The authors also discuss how relationships affect the way
that fairness norms are chosen.
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and, as an opening gesture of goodwill, allowing that party to choose
an option from the menu. In the remaining essay in Part II, Dawes
and Orbell explore the impact on conflict resolution of free choice and
the availability of an option to choose whether to enter into negotia-
tion in the first place. Taken as a whole, these four chapters offer the
most cohesive segment of the collection. Because each chapter
presents a different psychological aspect of negotiation in roughly the
same analytical and disciplinary framework, Part II leaves the
reader with a composite picture of psychological impediments to
agreement.

Part III presents strategic and analytical barriers to resolving
conflict. One essay explores the informational asymmetries inherent
between parties such as the buyer and seller of a car, litigants in pre-
trial negotiation, or an employer and an employee (Wilson). Another
examines game theory and the theoretical underpinnings of two ne-
gotiation models — the alternating offers model and Nash’s bargain-
ing model (Rubenstein). A third chapter offers a compelling analysis
of how nations make negotiation decisions, specifically focusing on
decisions of whether to negotiate and whether to use an intermediary
(Raiffa). The final chapter examines coalition formation and coalition
blocking in the context of environmental negotiation (Sebenius). Part
1T fulfills the editors’ initial promise by bringing together a variety of
independent, internally coherent approaches. Yet, due to the range
of barriers and different analytical frameworks explored, this section
of the collection lacks the appealing cohesiveness of Part II.

In Part IV, authors explore the “grab bag” of institutional per-
spectives on resolving conflict. This section presents some of the col-
lection’s most creative and compelling ideas about barriers to conflict
resolution. Gilson and Mnookin focus a novel essay on the role of
lawyers in dampening conflict, using game theory and the prisoner’s
dilemma to suggest that clients can achieve better outcomes in dis-
putes by hiring lawyers with credible cooperative reputations. Par-
son and Zeckhauser present a model that explores barriers to
cooperation in environmental negotiation. Elster innovatively exam-
ines the contrast between threat and warning, developing Schelling’s
commitment theories in the context of the 18th century constitutional
conventions in North America and France. Finally, Arrow explores
the cost of information gathering as a barrier to resolution in environ-
mental negotiation.

The collection ends in Part V with an analysis of negotiation bar-
riers in specific contexts, including labor disputes (Dunlop), environ-
mental treaty-making (Susskind), and arms control negotiation
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(Panofsky). These final sections, which focus on institutional barriers
and contextual analyses, reflect the editors’ success in bringing to-
gether interdisciplinary approaches to negotiation and conflict reso-
lution. The essays gathered in Parts IV and V are consistently
thoughtful and engaging. As in Part III, however, the chapters co-
here in only the loosest of manners, too isolated by subject matter
and disciplinary approach to possess a unifying theme.

Barriers to Conflict Resolution succeeds in demonstrating the
breadth of approaches, in multiple disciplines, to the topic of dispute
resolution. Covering issues from multi-party environmental negotia-
tion to individual buyer-seller discussions, the book’s structure high-
lights the multiple settings in which negotiations occur and
demonstrates how different structural barriers operate in varied con-
texts. By juxtaposing psychological and cognitive individual ap-
proaches with structural or institutional approaches and tactical
barriers, the authors clearly convey the breadth and scope of impedi-
ments to successful negotiation.

Although Barriers to Conflict Resolution offers a successful inter-
disciplinary overview of conflict resolution, it may fail to offer a truly
successful interdisciplinary analysis of the field. None of the essays
provides an explicit integration of spheres; readers must thus extra-
polate connections between essays on their own. For example, the
implications of psychological barriers are not revisited in the chap-
ters that examine structural barriers, but many of these barriers
must be present in the same negotiations. The authors fail to suggest
how and when these barriers interact or how the practitioner, strug-
gling with numerous factors simultaneously, can manage them.

An in-depth examination of one chapter reveals both the tremen-
dous value and the shortcomings of Barriers to Conflict Resolution.
In their essay in Part IV, Gilson and Mnookin examine the role of
lawyers in dampening conflict, using the prisoner’s dilemma to de-
velop a model of lawyers’ behavior.® Litigants in conflict may be bet-
ter off cooperating with one another than mutually defecting
(creating joint value by settling, for example, rather than exhausting

9. The prisoner’s dilemma is a classic economic and negotiation paradigm in
which two parties must each choose independently, without knowledge of each other’s
choice, whether to cooperate with one another or defect. If both choose independently
to cooperate, the mutual reward — the payoff — is high. If both choose to defect, the
payoff is low. But if one party chooses to cooperate, while the other defects, the
defector receives the highest payoff, while the cooperator receives the lowest payoff.
There is thus some incentive to mutually cooperate, but greater incentive to defect if
one is certain that the other party will cooperate. Gilson and Mnockin posit that mu-
tual cooperation is difficult to ensure between disputants in the litigation context.
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funds for legal costs on each side).® However, litigation is full of un-
certainty, information disparity, and general mistrust. These factors
make it nearly impossible for clients to communicate credibly their
commitment to cooperation. Gilson and Mnookin suggest that law-
yers may offer a viable solution to this problem by developing reliable
reputations for cooperation. By hiring a cooperative lawyer, a client
can believably signal an intention to cooperate, thus addressing an
opposing party’s fear of strategic exploitation. Because reputation is
a valuable marketable commodity for an attorney, clients may trust
an attorney not to deviate from a previously established cooperative
reputation.

As in a prisoner’s dilemma, the model of lawyer as cooperator
breaks down at the end-stage of a successful lawyer’s career, given
the high payoff of defection without fear of reciprocity. Gilson and
Mnookin propose that the law firm may serve as an institutional re-
pository of cooperative reputation, thus eliminating the individual
lawyer’s likelihood of “final round” defection. The authors’ model
presumes a payoff structure that links lawyers in a community where
they and their firms are often repeat players,!? although the authors
themselves question the empirical validity of these assumptions in
light of the expanding and increasingly impersonal legal community.
Gilson and Mnookin conclude by describing the payoff structure for
mutual cooperation in the prisoner’s dilemma for lawyers in the fields
of criminal and family law.

While Gilson and Mnookin synthesize game theoretic principles
and contextual analysis, they leave the reader to question the many
implications for their model suggested by other chapters in the collec-
tion. Specifically, Wilson suggests that information asymmetry in lit-
igation may form one type of barrier to efficient resolution. How do
such information asymmetries between lawyers and clients affect
Gilson and Mnookin’s analysis? How much information asymmetry
exists with regard to lawyers’ reputations? And what will happen if
an information asymmetry exists in which one party’s information is
so persuasive to that party that its perceived payoff structure shifts
to one in which joint defection will yield more for that party than

10. Another example of cooperation cccurs in discovery; both parties benefit from
mutual reasonable discovery requests and information disclosure, while both parties
suffer when each requests burdensome discovery and withholds information.

11. Repeat players are those who will play successive rounds of a prisoner’s di-
lemma. Repeat players may have some incentive to establish cooperative reputations
so that they may reap consistently high payoffs; a repeat player who establishes a
reputation as a defector is not likely to dupe a new player into cooperating and, will
therefore receive consistently low payoffs when both parties defect.
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mutual cooperation??2 Furthermore, the asymmetry described by
Wilson yields much of the optimistic overconfidence highlighted by
Kahneman and Tversky. Each side, note Kahneman and Tversky, is
psychologically motivated to perceive only its own strengths and the
other party’s weaknesses, which leads to optimistic overconfidence
and overestimation of its own chances of success. Could the biases of
each lawyer, who is privy to only her own client’s case, similarly
change each side’s perceived payoff structure from one in which coop-
eration is rewarded to one in which even mutual defection will yield a
higher payoff for the party who has (or thinks it has) the facts and the
law on its side?

Similarly, Bazerman and Neale’s chapter on fairness concerns
could also inform the Gilson and Mnookin model. In their essay,
Bazerman and Neale examine how fairness norms may operate as
barriers to resolution of conflict by analyzing research that demon-
strates that some parties do not reach agreement — even when it
would leave both parties better off -~ when the distribution between
the parties is not seen as fair by both. Furthermore, they examine
the role of relationships in negotiation, finding that those with posi-
tive relationships tend to split benefits equally between them (using
an “equality norm”), while those in a stranger or negative relation-
ship base division, at least in part, on self-interest. How do fairness
concerns affect the lawyer’s role as cooperator? Throughout the col-
lection, litigation is characterized as the “bad guy” of negotiation —
an opportunity for much waste and little value creation. Yet, even in
the context of the civil suits focused on by many analysts, fairness
concerns may be central to the dispute. Although litigants in civil
cases may sue for purely remunerative rewards, they may also seek
an injunction against an activity they perceive as unfair, or use
money as a placeholder for the justice that they seek. Gilson and
Mmnookin never address such fairness motivations, and thus leave
unexplored the possibility that such concerns might lead to defection.

Another factor that Gilson and Mnookin fail to discuss is that,
although they may not represent the bulk of attorneys at bar, some

12. For example, such an asymmetry might lead an attorney to feel that a partic-
ular case is so overwhelmingly positive for her client that no settlement offer made by
the other side, which is operating under entirely different assumptions, would be ac-
cepted. In that case, mutual defection — say, hostile litigation — would yield a
higher perceived payoff for the first party than mutual cooperation. Note that the
actual payoff, if all information were shared, would differ. Empirically, discovery pro-
cedures may eliminate much of the informational asymmetry which could lead to this
type of situation.
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tort lawyers, consumer rights advocates, or First Amendment schol-
ars may reject the cooperative lawyer paradigm. In some situations,
compelling outside considerations or a lawyer’s interest in a reputa-
tion as a zealous and unyielding champion of a cause might be
greater than the interest in a reputation for cooperation. Again, the
payoff structure in these situations falls outside of Gilson and
Mnookin’s proposed model. A mutually cooperative outcome may
yield a negative result for the consumer rights advocate who settles
and saves litigation costs, but fails to prevent the manufacturer from
continuing the same harmful practice. In the same way, mutual co-
operation may represent a negative result for the First Amendment
lawyer who settles with a disputant at the cost of free speech.3

Gilson and Mnookin provide a convincing model of attorneys’ be-
havior and contextual motivations. Because their approach differs
from the purely psychological (Ross) or purely contextual (Susskind)
chapters in the collection, it highlights the editors’ contention that
there is a vast range of approaches to conflict resolution. At the same
time, other chapters in the collection also have much to offer the
model. Because no synthesis of the various barriers enumerated is
ever attempted, the reader must work to fit the chapters together in a
jigsaw-piece fashion.

Part of the problem with this collection, however, may inhere in
the very nature of the field of dispute resolution. Interdisciplinary
fields are increasingly popular; as such interdisciplinary studies grow
in stature and frequency, we have become accustomed to the idea of
analyzing the same sets of problems from different perspectives.4

13. Although not explicitly labelling them as such, Gilson and Mnookin do ex-
amine fairness and relationship issues in procedural matters. When one party defects
while the other cooperates, fairness concerns may upset the cooperator to a point at
which, in the next stage of litigation (i.e., discovery, pre-trial conferences, pre-trial
motions, stipulations) or in the next litization in which the parties interact, the de-
fecting party is likely to suffer negative consequences from the originally cooperative
other party.

14. Richard Posner notes:

It is no longer easy to distinguish a sociologist from an anthropologist, or a
classicist from either, or a literary theorist from a philosopher, or even an
economist from an evolutionary biologist. This fraying of lines is as advanced
in the academic study of law as anywhere, with the result that the very dis-
tinctions among the different fields of interdisciplinary legal study, such as
law and economics and law and literature, are blurred.
RicHARD POsNER, OVERcOMING Law 472 (1995). Programs like the Woodrow Wilson
School of Public and International Affairs at Princeton University fuse history, poli-
tics, economics and sociology; numerous universities have developed women's studies
departments that look at women’s issues through the lens of literature, history, sociol-
ogy, anthropology, and other disciplines.
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Law, too, has taken steps towards interdisciplinary analysis; most
notably, law and economics has had far-reaching effects on the legal
community and legal scholarship. Yet, such interdisciplinary schol-
arship, even as it widens frameworks, informs issues, and offers valu-
able cross-cutting insight into problem-solving, nonetheless creates
some difficulties. Even Judge Posner, one of the most prominent pro-
ponents of law and economics, claims that he is “not starry-eyed
about the new interdisciplinary legal scholarship,” noting that some
of the top-notch interdisciplinary work has little relevance to the
work of judges and practitioners.l> However, Posner posits that in-
terdisciplinary studies do have interest and utility as scholarship per
se. Posner notes that although departure from the doctrinal study of
law has created some lessening of dependability and craftsmanship,
it has simultaneously enriched the field with “intellectual sophistica-
tion [and] a broadening of legal scholarship that has for the first time
enabled it to touch, and potentially to enrich, neighboring fields.”16
One would hope that an interdisciplinary approach to dispute resolu-
tion would yield equally fruitful results.

Yet dispute resolution differs from traditional legal scholarship
in one crucial respect. American law has an established doctrinal
framework; whether one examines tort law, constitutional law, or
landlord/tenant law, one is confronted with a set of definable disputes
and relevant texts. In contrast, the field of dispute resolution is com-
paratively new, gaining tremendous momentum only in the decade
since the original publication of Getting to Yes in 1981.17 There are
no key texts or focal disputes around which the discipline must neces-
sarily center. Instead, dispute resolution has truly global implica-
tions. Discussion in the field could focus on almost any situation,
from settling an argument with one’s spouse to crafting an interna-
tional peace treaty. There has been no formal establishment of an
academic framework particularly tailored to the study of conflict res-
olution. Rather, scholars interested in the field have crossed over and
continue to borrow from such fields as psychology, law, and
economics.

Interdisciplinary approaches to law tend to look at law through
particular lenses borrowed from other disciplines. In law and eco-
nomics, for example, scholars look to the economic implications of
laws, analyzing the incentives and disincentives created by various

15. Id. at 98.

16. Id. at 102.

17. RoGER FisuER ET AL., GETTING TO YES: NEGOTIATING AGREEMENT WITHOUT
Grving In ix (2d ed. 1991).
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legal frameworks. In dispute resolution, however, there is no central
doctrine to examine through another lens; rather, each lens is the
approach. One may examine dispute resolution psychologically, or
economically, or legally, but there is no definable dispute resolution
approach distinct from these fields. Dispute resolution is inherently
an interdisciplinary field composed of various approaches, rather
than a field that lends itself to an interdisciplinary approach. Posner
notes that one flaw of interdisciplinary studies is that evaluation of
such fields is made difficult because “methods and objectives in the
different fields of nondoctrinal legal scholarship are different.”'8 Pos-
ner highlights the difficulty of judging “whether a critical race theo-
rist’s narratives of discrimination are superior or inferior, as
scholarship, to an economist’s rational model of discrimination.”?
Such a problem is clearly exacerbated in the wholly interdisciplinary
world of dispute resolution scholarship, in which some analyses lack
even a common vocabulary or common understanding of the basic
questions at issue. Thus, Barriers to Conflict Resolution accurately
mirrors the interdisciplinary nature of the field of dispute resolution,
but necessarily lacks the cohesion that one might expect in an inter-
disciplinary overview of the law.

This collection is not meant for the reader who expects a list of
ten easy steps to eliminating barriers to agreement. While it illus-
trates the breadth of approaches to studying conflict resolution, the
lay reader may be wiser to pick and choose among the essays accord-
ing to personal interest. The scholarly reader digesting the whole col-
lection must have the energy and desire to perform her own synthesis
of ideas outside of the text in order to reap truly interdisciplinary
rewards. For these readers, however, Barriers to Conflict Resolution
offers a tremendously valuable starting point.

18. POSNER, supra note 14, at 101.
19. Id.








