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In 1990, Congress found that “the availability of a wide range of
dispute resolution procedures, and an increased understanding of the
most effective use of such procedures, will enhance the operation of
the Government and better serve the public.”t Accordingly, Presi-
dent George Bush signed into law the Administrative Dispute Reso-
lution Act (ADRA),2 a five year statute requiring all federal agencies
to incorporate alternative dispute resolution (ADR) into standard pol-
icy and practice.® The five year limitation, or “sunset” provision,
served not as a deadline for incorporation but as an expiration date
should Congress fail to renew the Act. On September 8, 1995, U.S.
Senators Charles Grassley (R - IA) and Carl Levin (D - MI) intro-
duced a bill to reauthorize the ADRA.4 On October 1, 1995, the sun
set over the ADRA without Congress beginning floor debate on the
Grassley-Levin bill or even mentioning that the ADRA’s term had
expired.5

T The author would like to thank Erica Alford and Neil Steiner for their time,
patience, and insight.

1. Administrative Dispute Resolution Act, 5 U.S.C. § 571 note (1994).

2. Pub. L. No. 101-552, 104 Stat. 2736 (codified as amended at 5 U.S.C.
§§ 571-583 (1994)). For a comprehensive discussion of the political developments
leading to the passage of the ADRA, see Lawrence E. Susskind et al., When ADR
Becomes the Law: A Review of Federal Practice, 9 NecotiaTioN J. 59 (1993).

3. Two weeks later, President Bush authorized companion legislation, the Nego-
tiated Rulemaking Act of 1990, Pub. L. No. 101-648, 104 Stat. 4965 (codified as
amended at 5 U.S.C. §§ 561-570 (1994)), which encourages agencies to use negotia-
tion in the rulemaking process.

4. See S. 1224 104th Cong., 1st Sess. (1994).

5. At the time of publication of this Comment, the Senate Committee on Govern-
ment Affairs had approved S. 1224, but floor debate had not yet begun. While indi-
rectly supporting passage of this bill, the following analysis does not consider any of
its specific provisions.
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An informed determination of whether Congress should
reauthorize the ADRA requires 1) understanding the statute’s provi-
sions, 2) evaluating the Act’s impact on federal agencies from 1990 to
1995, and 3) identifying and evaluating Congress’ options. A com-
plete consideration of these factors leads to the conclusion that Con-
gress should reauthorize the ADRA with several amendments to
improve its effectiveness.

I. UnperstanDiNG THE ADRA’s PROVISIONS

The ADRA called upon every federal agency to “adopt a policy
that addresses the use of alternative means of dispute resolution and
case management.”® The Act functioned as a congressional endorse-
ment of any procedure that substitutes for traditional forms of adju-
dication to resolve issues in controversy. More specifically, the Act
encouraged federal agencies to use ADR by providing a statutory ba-
sis for confidentiality and binding arbitration,’? authorizing the use of
ADR in disputes arising under the Contract Disputes Act,® increasing
agencies’ authority to settle,® increasing the availability of third
party neutrals,1® and providing guidelines for when agencies should
not use ADR.1?

Prior to the ADRA, there was no formal description of how gov-
ernmental agencies should treat confidentiality in ADR proceedings.
The creation of a candid and trusting atmosphere conducive to dis-
pute resolution requires confidentiality. Secrecy requirements, how-
ever, conflict with the government’s need to remain open to public
scrutiny.’2 Consequently, neutrals and parties participating with
the government in ADR had reason to doubt the effectiveness of
traditional mutually agreed upon confidentiality provisions. Indeed,
before the ADRA, the law was unclear regarding the degree to which
federal agencies could honor their guarantees of secrecy if challenged
under the Freedom of Information Act.1® By establishing statutory

5 U.S.C. § 571 note (1994).

See id. at §§ 574-81.

See 41 U.S.C. § 605(d)~(e) (Supp. V 1993).
9. See 31 U.S.C. § 3711(a)(2) (Supp. V 1993).

10. See 5 U.S.C. § 573 (1994),

11. Seeid. at § 572.

12. See Mary C. FOWLER ET AL., ADMINISTRATIVE CONFERENCE OF THE UNITED
Stares, TowarDd IMPROVED AGENCY DISPUTE ResoLution: IMPLEMENTING THE ADR
AcT at v (1995).

13. 5 U.S.C. § 552 (1994).
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confidentiality as a norm and by clearly outlining the exceptional cir-
cumstances in which a breach of privacy may occur,* the ADRA en-
couraged candor while giving disputants reasonable notice of the
provision’s limits.

The ADRA also provided agencies with the statutory authoriza-
tion to enter into binding arbitration upon the parties’ written con-
sent.’® Although this provision seemed to increase ADR options
dramatically, the ADRA’s outline of the procedure and scope of per-
missible arbitration included a substantial limitation on arbitral
awards. Under the “agency escape clause,” the head of the participat-
ing government agency had the right to vacate an arbitral award
within thirty days of the arbiter’s decision.1¢

The expected increase in the use of ADR among federal agencies
would increase the demand for neutrals who could serve as concilia-
tors, facilitators, or mediators. Accordingly, the ADRA directed the
Administrative Conference of the United States (ACUS) to maintain
a roster of qualified neutrals who would provide services “on an expe-
dited basis.”*” Congress gave the ACUS responsibility for imple-
menting the ADRA and evaluating its success. Among its efforts, the
ACUS disseminated ADR information, organized ADR trainings, and
established competency requirements for neutrals based on experi-
ence and training.

The ADRA also included two measures that significantly ex-
panded federal dispute resolution options by modifying existing legis-
lation. First, Congress amended the Contract Disputes Act of 197818
to incorporate all of the ADRA’s provisions, thereby encouraging the
use of ADR in contract disputes involving the federal government.
Second, the ADRA dramatically expanded the Attorney General’s
power to give federal agencies the authority to settle.l® Amendments
to the Claims of the Government Act2? enabled federal agencies to

14, See 5 U.S.C. § 574(a)-(b) (1994).

15. See id. at § 575.

16. Seeid. at § 580(c), (f), (g).

17. 5 U.8.C. § 573(c){4). The ACUS was the federal agency responsible for im-
proving the efficiency, adequacy, and fairness of all procedures used by federal agen-
cies. See Susskind et al., supra note 2, at 73 n.7.

18. 41 U.S.C. §§ 601-613 (1988 & Supp. V 1993).

19. See Claims of the Government Act, 31 U.S.C. § 3711 note (Supp. V 1993).

20. Id. at §8 8711-3720A (1988 & Supp. V 1993).
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settle disputes for up to $100,000 without prior written consent from
the Attorney General’s Office.2?

Perhaps the most unique of the ADRA’s provisions described
when not to use ADR. Recognizing that ADR processes cannot re-
solve all disputes, Congress cited six situations that may indicate the
inappropriateness of ADR: 1) the case requires a definitive or author-
itative precedent, 2) the matter relates to significant questions of gov-
ernment policy requiring additional procedures before final
resolution, 3) there is a special need to maintain established policies,
as opposed to variations among individual decisions, 4) the matter
significantly affects third parties not involved in the proceeding, 5) a
full public record of the proceeding is important, or 6) the relevant
agency must maintain continuing jurisdiction over the matter with
authority to alter the disposition in light of changed circumstances.22
This list provides a helpful clarification and guideline for anyone con-
sidering the applicability of ADR, from agencies to potential private
litigants.

II. Evavvating tHE ADRA’s IMPACT

In response to the passage of the ADRA and to the ACUS’ efforts,
many federal agencies have engaged in serious exploration of ADR.
By 1993, these pioneers “encountered several common barriers [to
implementation], including skepticism; organizational disincentives
[such as rewarding ‘winning’ rather than skilled negotiating]; budget
limitations; and difficulty in demonstrating success.”?® Despite these
obstacles, many federal agencies, ranging from the Federal Deposit
Insurance Corporation (FDIC) to the United States armed forces,
have substantially incorporated ADR into their practices. Although
the FDIC began using ADR prior to 1990, the ADRA helped its efforts
blossom. Over seven hundred FDIC employees have received ADR
training, which enables them to be more productive participants in
mediations, mini trials, and neutral evaluations of cases against per-
sons associated with failed financial institutions.?¢ Similarly, the
armed forces have initiated one of the most comprehensive responses

21. These amendments expired with the ADRA, reducing agencies’ settlement
authority to the prior $20,000 limit. See id. at § 3711 note (Supp. V 1993). Amend-
ments to the Federal Tort Claims Act, which also expired with the ADRA, had author-
ized settlements without prior written consent up to a limit set by the Attorney
General. See 28 U.S.C. § 2672 (Supp. V 1993).

22, See 5 U.S.C. 572(b) (1994).

23. Susskind et al., supra note 2, at 64.

24. See FOWLER ET AL., supra note 12, at 26.
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to the ADRA. Pleased with the success of mediation in contract dis-
putes, the armed forces cite ADR as responsible for engendering far
less negativity than traditional confrontational methods.25

In contrast to the FDIC and armed forces, the Internal Revenue
Service (IRS) has not put much energy into the incorporation of
ADR.26 Nonetheless, the IRS believes ADR accounts for the fact that
no more than 13% of the nearly 50,000 cases it has in dispute go un-
resolved longer than one year.2? The IRS’ limited application of ADR
has included the use of neutrals for expert fact-finding in the resolu-
tion of disputes and a tentative plan to allow taxpayers to chocose me-
diation for the resolution of certain appeals in the future.28 Thus,
even agencies cited as non-aggressive in their incorporation of the
ADRA’s provisions gradually have undertaken their obligation to in-
crease the use of ADR. Although federal agencies did not immedi-
ately and universally implement the Act, few failed completely to
address the statute’s provisions.

Finally, the ADRA was successful in promoting uniformity in
government use of ADR. In addition to establishing guidelines
within the Act, the establishment of the ACUS as the centralized dis-
seminator of ADR information and training provided a single voice of
guidance to substantively and geographically disparate agencies.
The ADRA also affected private ADR specialists and organizations.
The Act allowed the ACUS to provide agencies with a roster of neu-
trals listing highly qualified ADR professionals.2? Thus, while meet-
ing one of its responsibilities under the ADRA, the ACUS provided
free advertising for those on the roster.

IIT. IDENTIFYING AND EVALUATING CONGRESS OPTIONS

Congress mnow has three options: non-reauthorization,
reauthorization without amendments, and reauthorization with
amendments. An examination of the long-term effects and practical
realities of each option reveals that Congress should reauthorize the
ADRA with some minor amendments.

25. Seeid. at 17-21.

26. See David P. Xorteling, Let Me Tell You How It Will Be— Here's One for You,
Nineteen for Me: Modifying the Internal Revenue Service’s Approach to Resolving Tax
Disputes, 7 Aomn. L.J. Ant. U. 659, 662 (1994).

27. See FOWLER ET AL., supra note 12, at 26.

28. Seeid.

29. See 5 U.S.C. § 573(c)(2) (1994).
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A. Non-reauthorization

Non-reauthorization will eliminate the ADRA’s unique provi-
sions, such as those regarding confidentiality and arbitration, from
the scope of federal agency ADR activity. Nevertheless, ACUS staff
attorney Nancy Miller believes that “Imost of] what'’s in the Act was
already available. The agencies just didn’t know.”3¢ Professor Frank
Sander agrees, adding that reauthorization should not be controver-
sial because “most of the ADRA is simply a compilation of previously
existing options.”3* Although the loss of the ADRA’s unique provi-
sions may limit agencies’ overall options, it will not prevent them
from using ADR.

A greater loss will result from the message Congress will send by
failing to reauthorize. Charles Grassley, chief sponsor of the ADRA,
asserts that the federal government can “serve as a beacon for the
rest of our society.”2 The promulgation of the ADRA in 1990 sig-
naled Congress’ endorsement of ADR as a cost-effective and desirable
strategy for dispute resolution. Non-reauthorization could send a sig-
nal to agencies and the public at large that Congress’ regard for ADR
has diminished. At best, the legislature’s non-reauthorization will
send mixed signals in light of the Clinton Administration’s emphasis
on expanding the use of ADR.33

Furthermore, if Congress does not reauthorize the ADRA it will
lose an opportunity to promote the national development of ADR in a
uniform manner. The ADRA provides centralized, easily accessible
guidance for all federal agencies and for anyone interested in pursu-
ing dispute resolution alternatives. Without the Act, ADR will de-
velop throughout the country with little hope of uniformity.

B. Reauthorization Without Amendments

The ADRA named the ACUS not only as the vehicle for educat-
ing agencies on the existence and uses of ADR, but also as the forum

30. Telephone interview with Nancy Miller, Senior Attorney for the ACUS (April
5, 1995).

31. Interview with Frank Sander, Bussey Professor of Law and Associate Dean,
Harvard Law School, in Cambridge, Mass. (April 7, 1995).

32. Susskind et al., supra note 2, at 59 (quoting Sen. Grassley).

33. See The White House Favors Using ADR, 49 Disp. REsoL. J. 3 (1994) (discuss-
ing the Report of the National Performance Review submitted by Vice President Gore
in September 1993 and President Clinton’s creation of the National Partnership
Council, which provides ADR training for agency employees).
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for the compilation and evaluation of data regarding the ADRA’s suc-
cess. In an attempt to reduce government spending, however, Con-
gress provided for the termination of the ACUS by February 1,
1996.3¢ The dissolution of the ACUS leaves the ADRA with neither a
centralized implementor nor a designated evaluator. Because the
ADRA assumes the existence of the ACUS, reauthorization without
amendments is impossible.

C. Reauthorization With Amendments

In taking the first step toward reauthorizing the ADRA with
amendments, Congress must address the absence of the ACUS. As
implementor and evaluator, the ACUS experienced a conflict of inter-
est that jeopardized meaningful consideration of the ADRA’s status—
it encouraged agencies to report only the most positive progress to
the ACUS, which in turn felt pressure to report positively to Con-
gress. If the effective administration of the ADRA still requires both
an implementor and an evaluator, Congress should establish two sep-
arate entities to fulfill these separate roles.

The need for an implementor, however, has diminished since
1990. The ACUS has educated federal agencies for five years regard-
ing the terms of the ADRA and the nuances of ADR. Although the
loss of the ACUS as a source of training and general information may
slow the pace with which agencies adopt ADR, it should not bring
incorporation to a halt. The agencies that have already encountered
success are likely to continue exploring the benefits of ADR. If neces-
sary, they will enlist help from the multitude of private and commu-
nity ADR services throughout the country. Budget permitting,
Congress could distribute to agencies a fraction of the funds saved by
eliminating the ACUS and earmark the money for the pursuit of ADR
policies. Agencies less receptive to exploring ADR, as well as those
that have not yet experienced a substantial increase in efficiency as a
result of ADR policies, will probably turn their attention away from
ADR in the absence of the ACUS’ watchful eyes. Establishing a new
system of evaluation may be sufficient to encourage the continued ex-
ploration of ADR options.

In light of budget cuts, the least expensive means of evaluating
the future status of the ADRA might be periodic congressional hear-
ings. Instead of forming a permanent body, assigning additional re-
sponsibilities to an existing entity, or hiring an outside organization,
Congress could simply mandate that agencies report every five years

34. See Pub. L. No. 104-52, 109 Stat. 468 (1995).
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directly to a congressional panel. Congress could further require
agencies to submit regular status reports regarding their progress.
This system would avoid the conflict of interest and constant finan-
cial drain caused by establishing a permanent entity to serve as
evaluator. Amending the ADRA to establish periodic evaluation
without centralized implementation will produce a relatively laissez-
faire approach to ADR in federal agencies. Without the help of the
ACUS, agencies will have to determine the productivity of continued
pursuit of ADR for themselves. By requiring agencies to defend their
decision before Congress, an amended ADRA would force agencies to
remain accountable for their ADR decisions.

In addition to addressing the absence of the ACUS, Congress
must carefully reconsider the ADRA’s provision for binding arbitra-
tion. Early in 1995, the ACUS suggested that eliminating the agency
escape clause, which provided agencies thirty days to void “binding”
arbitral awards, would make binding arbitration a less risky option
for non-agency parties.3® There is no evidence that the escape clause
actually deterred non-agency parties from agreeing to arbitration. In
fact, it was reasonable for prospective parties to assume that agencies
would invoke the escape clause sparingly. Logically, agencies would
recognize that a reputation for backing out of “binding” arbitrations
would prevent parties from trusting them. This reasoning, however,
assumes perfect information. Reputation only becomes an issue
when parties have access to an agency’s dispute resolution record.
Large organizations with vast resources and experience in dealing
with agencies might successfully discover a particular agency’s his-
tory of voiding arbitration rulings. Smaller organizations and indi-
viduals, which may not have the ability to research such questions,
would inevitably find access more difficult. The ADRA’s failure to
guarantee that agencies disclose their “veto power” to disputants in-
creases the likelihood for less than perfect information.

Similar complications could arise before disputes occurred. The
ADRA'’s arbitration provision enabled agencies to include binding ar-
bitration clauses in contracts. These clauses required contracting
parties to submit to binding arbitration should future disputes arise.
This provision had significant potential for abuse. An agency could
use the escape clause to deter parties from raising disputes by threat-
ening complainants with the possibility of double proceedings — first
in arbitration and again in court after the agency voided the arbitra-
tor’s ruling.

35. See FOWLER ET AL., supra note 12, at 44,
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Despite the escape clause’s potential drawbacks, its deletion
from the ADRA would probably mean the deletion of the entire provi-
sion regarding binding arbitration. Congress included the escape
clause to alleviate Department of Justice concerns regarding whether
federal agencies have the constitutional authority to enter into bind-
ing arbitration.3¢ Although Attorney General Janet Reno recently
approved plans to establish a Justice Department ADR program that
includes binding arbitration,3? eliminating agency “veto power”
would call the entire arbitration provision into question. Therefore,
Congress may instead choose to simply deter abuse of the escape
clause. Congress should amend the ADRA to require agencies to pro-
vide complainants and potential contractants with full disclosure of
the agencies’ dispute resolution records.

Finally, Congress should amend the ADRA to include a stipula-
tion for congressional hearings five years after enactment. Although
sunset dates do not necessarily prompt timely congressional review,
they serve the important purpose of encouraging re-evaluation in
non-legislative contexts such as federal agencies, ADR service organi-
zations, and even law reviews. Establishing ADR as part of the norm
in agency behavior will inevitably take time. Congress can accelerate
the rate at which integration occurs, however, by including deadlines
in the reauthorized ADRA, whether in the form of predetermined re-
view dates or another sunset provision.

IV. ConcLusioN

To enhance the operation of government, Congress should amend
and reauthorize the Administrative Dispute Resolution Act of 1990.
The ADRA’s unique provisions, its positive impact on federal agen-
cies, and the negative implications of non-reauthorization combine to
form a persuasive justification for its reauthorization. Effective
reauthorization must account for the dissolution of the ACUS, the
potential abuse of the agency escape clause, and the need for prear-
ranged congressional review.

Without the ADRA, ADR will not disappear from the federal
landscape of dispute resolution. Nonetheless, Congress should

36. See Susskind et al., supra note 2, at 63.

37. See Department of Justice, Attorney General Orders Department-wide Alter-
native Dispute Resolution Initiatives, 1-2 (April 6, 1995) (news release, on file with
author).
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reauthorize the ADRA to achieve its main objective, namely, an in-
crease in the availability, awareness, and competent use of ADR by

federal agencies.





