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Bankruptcy Code.®2 In 1990, building-owner Bonner Mall Partner-
ship (Bonner) defaulted on its real-estate taxes, causing its creditor
and mortgagor, U.S. Bancorp Mortgage Company (Bancorp), to initi-
ate foreclosure proceedings.® The day before the scheduled foreclo-
sure sale, Bonner filed for bankruptcy under Chapter 11 — staying
the foreclosure proceeding’® — and submitted a reorganization plan
premised on the availability of the new value exception. Bancorp
moved to lift the stay, arguing in part that Bonner’s plan was invalid
and unconfirmable because the new value exception had been elimi-
nated by the 1978 Bankruptcy Act.}* The Bankruptcy Court agreed
and granted the motion but stayed its order pending Bonner’s ap-
peal.’2 The District Court for the District of Idaho reversed the
Bankruptey Court.23 The Ninth Circuit affirmed,!4 and the Supreme
Court granted Bancorp’s petition for certiorari to consider whether
the new value exception was good law under the Bankruptcy Code.?s

Before oral argument, however, Bancorp and Bonner settled on a
consensual reorganization plan.l®6 The parties therefore jointly
moved to dismiss the case as moot.27 Bancorp then requested that
the Supreme Court exercise its power under U.S.C. § 2106 to vacate
the Ninth Circuit’s judgment upholding the validity of the new value

8. The new value exception allows the equity holders of a bankrupt corporation
to retain ownership in the reorganization by making new capital contributions. Such
a reorganization pays creditors less than the full amount of their claims. See gener-
ally Raymond T. Nimmer, Negotiated Bankruptcy Reorganization Plans: Absclute Pri-
ority and the New Value Contributions, 36 Esory L.J. 1009 (1987) (exploring the
circumstances in which a Chapter 11 debtor may retain ownership in its business). In
the absence of an exception, the absolute priority rule requires that creditors be paid
in full before equity holders receive payment. See 11 U.S.C. § 1129(b)(2) (1988).

9. See Bonner Mall, 115 S. Ct. at 389. During 1984-85, Northtown Investments
built the Bonner Mall in Bonner County, Idaho, with financing from an in-state bank.
In 1986, Bonner Mall Partnership acquired the mall and U.S. Bancorp acquired the
loan and mortgage from the Idaho bank. See id.

10. A filing for reorganization automatically stays foreclosure actions. See 11
U.S.C. § 362(a) (1988).

11. See Bonner Mall, 115 S. Ct. at 389. A bankruptcy court must confirm a reor-
ganization plan before the debtor may implement it. See 11 U.S.C. § 1129(a) (1988).

12. See In re Bonner Mall Partnership, 1991 Bankr. LEXIS 1402 (Bankr. D.
Idaho 1991).

13. See Bonner Mall Partnership v. U.S. Bancorp Mortgage Co., 142 BR. 911 (D.
Idaho 1992).

14, See Bonner Mall Partnership v. U.S. Bancorp Mortgage Co., 2 F.3d 899 (Sth
Cir. 1993).

15. See U.S. Bancorp Mortgage Co. v. Bonner Mall Partnership, 114 S. Ct. 681
(1994).

16. See Bonner Mall, 115 S, Ct. at 389.

17. See id.
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exception, transforming the focus of the case from bankruptcy law to
vacatur.18

The Supreme Court denied the motion. Writing for the Court,
Justice Scalia first rejected Bonner’s claim that the Court lacked ju-
risdiction under Article IIT’s “case or controversy” provision to decide
the vacatur motion once the initial dispute became moot. While not-
ing that no federal statute could authorize a federal court to decide
the merits of a legal question not posed in an Article III case or con-
troversy, Justice Scalia wrote that federal courts retain the power to
dispose of cases that no longer meet Article IIT’s justiciability requare-
ments.1? “If a judgment has become moot [while awaiting review],”
Justice Scalia explained, “this Court may not consider its merits, but
may make such disposition of the whole case as justice may re-
quire.”?0 An alternative finding would prevent the Supreme Court
from so much as entering an order of dismissal in cases becoming
moot pending review.2! According to Justice Scalia, “Article III does
not prescribe such paralysis.”22

The Court then considered the central issue in the case: whether
its holding in U.S. v. Munsingwear?3 — that appellate courts should
vacate lower court judgments when cases on appeal become moot “by
happenstance” — compelled it to grant vacatur in cases rendered
moot by voluntary settlement.24 Justice Scalia rejected as dictum
broad language in Munsingwear that suggested that courts should

18. Seeid. 28 U.S.C. § 2106 provides:

The Supreme Court or any other court of appellate jurisdiction may affirm,
modify, vacate, set aside or reverse any judgment, decree, or order of a court
lawfully brought before it for review, and may remand the cause and direct
the entry of such appropriate judgment, decree, or order, or require such fur-
ther proceedings to be had as may be just under the circumstances.

28 U.S.C. § 2106 (1994).

19. See Bonner Mall, 115 S. Ct. at 389-390.

20. Id. at 390 (quoting Walling v. Reuter Co., 321 U.S. 671, 677 (1944)).

21. Seeid.

22. Id.

23. 340 U.S. 36 (1950).

24. In Munsingwear, the Supreme Court held that a district court judgment de-
nying injunctive relief constituted res judicata to a subsequent action for damages,
even though the appeal from the district court order was rendered moot before it was
decided by the repeal of a regulation. The Court found no unfairness in this result
because the appellant could have requested that the court of appeals vacate the dis-
trict court judgment before dismissing the appeal as moot. The Court implied that
the court of appeals would have vacated the judgment, stating that vacatur was in-
tended to allow relitigation of a judgment, “review of which was prevented through
happenstance.” Id. at 40.
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grant vacatur in ell cases becoming moot on appeal.28 Further, he
observed that all but one of the Court’s vacatur decisions after Mun-
singwear were rendered per curiam.26 Invoking the Court’s “custom-
ary refusal to be bound by dicta” and its “skepticism towards per
curiam opinions,” Justice Scalia reasoned that neither Munsingwear
nor any other vacatur decision controlled the present case.2?

Instead, Justice Scalia applied the “implicit principles” underly-
ing the Court’s decisions in moot cases generally.?8 He noted that the
Court disposes of moot cases in the manner “most consonant to jus-
tice in view of the nature and character of the conditions which have
caused the case to become moot.”?® This requires an equitable deter-
mination in which the principal factor is whether the party appealing
from a judgment caused the mootness voluntarily.3® When mootness
results from circumstances unatiributable to either party or from
unilateral action by the party who prevailed in the lower court, vaca-
tur is proper because the losing party could not appeal and should not
“in fairness be forced to acquiesce in the judgment.”3? Where moot-
ness results from settlement, however, the party losing in the district
court surrenders his right to have the judgment reviewed volunta-
rily.32 Thus, in the absence of exceptionally compelling circum-
stances, a settling party is not equitably entitled to vacatur.33

The Court added that consideration of the public interest like-
wise favored denial of settlement-related vacatur.3¢ Justice Scalia
noted that judicial precedents are “not merely the property of private
litigants” and that they are presumptively correct and have value to

25. See Bonner Mall, 115 S. Ct. at 390. In reaching its decision, the Munsing-
wear Court stated that “the established practice of the Court in dealing with a civil
case from a court in the federal system which has become moot while on its way here
or pending our decision on the merits is to reverse or vacate the judgment below and
remand with a direction to dismiss.” Munsingwear, 340 U.S. at 39.

26. See Bonner Mall, 115 S. Ct. at 390-91. The per curiam decisions were incon-
sistent: Some granted and some denied vacatur when settlement caused a case to
become moot. In the sole post-Munsingwear decision rendered with a full opinion, the
Court upheld the denial of vacatur to litigants who voluntarily withdrew their appeal.
See id. (citing Karcher v. May, 484 U.S. 72 (1987)).

27. See id. at 391,

28. Seeid.

29. Id. (quoting South Spring Hill Gold Mining Co. v. Amador Medean Gold Min-
ing Co., 145 U.S. 300, 302 (1892)).

30. See Bonner Mall, 115 S. Ct. at 391.

31. Id.

32. Seeid, at 392,

33. Seeid, at 393.

34. See Bonner Mall, 115 S. Ct. at 393.
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the legal community.35 Moreover, allowing parties to attack a judg-
ment collaterally through vacatur would disturb the “orderly opera-
tion of the federal judicial system” by circumventing the
congressionally-established routes of appeal and certiorari.3¢ The
Court acknowledged that the availability of vacatur might facilitate
settlements on appeal but posited that the rule might also delay set-
tlement at an earlier stage because the knowledge that an adverse
judgment could be erased in a settlement-related vacatur would en-
courage litigants to try their luck in the trial court before exploring
settlement.3?

In dicta, the Court made two observations that significantly
broadened the reach of its decision. First, the Court observed that its
reasoning should apply to cases in which both parties seek vacatur,
as the parties’ shared preference in no way diminishes the voluntari-
ness of the appellant’s forfeiture of its appeal.3® Second, the Court
explained that its reasoning also should apply to settlement-related
vacatur motions in the courts of appeals.3® These assertions, com-
bined with the Court’s failure to provide examples of valid exceptions
to its general rule, suggest that Bonner Mall marks the end of settle-
ment-related vacatur.

In balancing the public and private interest, the Court correctly
rejected Bancorp’s argument that the availability of settlement-re-
lated vacatur facilitates settlement. Commentators and courts reach-
ing the opposite conclusion mistakenly have evaluated settlement-
related vacatur from an ex post perspective (i.e., after the district
court has rendered judgment). They typically argue that settlement-
related vacatur facilitates the settlement of otherwise intractable liti-
gation because it enables a prevailing party to trade a legal judgment
in exchange for cash and a certain recovery.4® This bargaining chip is
essential in cases where the appellant is concerned about the preclu-
sive effect of an adverse decision. Although litigants can agree to any
settlement terms governing their immediate dispute, they cannot bar

35. See id. at 391.

36. Id.

37. See id. at 393.

38. See Bonner Mall, 115 S. Ct. at 393. In this case, only Bancorp sought vaca-
tur. In other cases, both parties have requested vacatur or made their settlement
agreement contingent on the vacatur of a lower court judgment. See Judith Resnik,
Whose Judgment? Vacating Judgments, Preferences for Settlement, and the Role of
Adjudication at the Close of the Twentieth Century, 41 UCLA L. Rev. 1471, 1474-78
(1994) (exploring variants of settlement-related vacatur).

39. See Bonner Mall, 115 S. Ct. at 393.

40. See Klingeman, supra note 7, at 240—45.
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future parties from using the judgment preclusively against the ap-
pellant. Accordingly, settiement in these circumstances can only oc-
cur if the parties can have the initial judgment vacated.4?

Viewed from this perspective, prohibiting settlement-related va-
catur appears unfair, especially when the justification is an abstract
policy of respecting the finality of judgments. Courts denying vacatur
have focused on this unfairness. For example, Judge Winter writes:

Drumbeating about the need to protect . . . [future litigants] will

ring hollow indeed in the ears of the present defendants.... We

see no justification to force these defendants, who wish only to

settle the present litigation, to act as unwilling private attor-

neys general and to bear the various costs and risks of
litigation.42
These courts recognize that in some cases denying vacatur requires
litigants to choose between contesting a judgment on appeal and ac-
quiescing in the judgment through settlement.

There are two flaws to this evaluation of settlement-related vaca-
tur, however. First, it overlooks the substantially different effects
caused by a rule known by the parties in advance. Parties bargaining
in the shadow of a rule permitting vacatur through settlement can
approach settlement strategically.“3 As the Court reasoned, the rule
might make pre-trial settlement less likely because litigants could

41. Inmost cases, a vacated judgment has no preclusive effect. See County of Los
Angeles v. Davis, 440 U.S. 625, 634 n.6 (1979) (holding that a decision of the Supreme
Court that vacates a judgment of a court of appeal deprives the lower court’s opinion
of precedential effect). See generally 13A WRIGHT ET AL., supra note 5, at § 3533.10
(reviewing authorities and advocating that vacated judgments have precedential
weight but not preclusive effect). Some courts of appeals, however, have treated va-
cated judgments as persuasive authority. See Bates v. Union Oil Co., 944 F.2d 647
(9th Cir. 1991) (affirming district court’s invocation of issue preclusion on the basis of
a trial court finding vacated pursuant to a settlement); Swentek v. US Air, Inc., 830
F.2d 552, 561 (4th Cir. 1987) (stating, in dicta, that judgments vacated pursuant to
settlement should receive preclusive effect). See generally Bruce L. Hay, Some Settle-
ment Effects of Preclusion, 1993 U. ILL. L. Rev. 21 (1993) (exploring the effect of pre-
clusion rules on settlement behavior).
42, Nestle Co. v. Chester's Market, 756 F.2d 280, 284 (2d Cir. 1985). Even judges
denying vacatur have recognized this unfairness. Judge Easterbrook varote in deny-
ing vacafur:
A recipient of the settlement offer will see nothing but injustice if the court
invokes some abstruse systemic interest as justification for balking. “Why
am I to be held hostage to some interest that is no concern of mine?, the
party is entitled to ask. Perhaps the judicial system has no answer that will
satisfy such a party.

In re Memorial Hosp. of Iowa County, Inc., 862 F.2d 1299, 1303 (7th Cir. 1988).

43. Cf Robert H. Mnookin & Lewis Kornhauser, Bargaining in the Shadow of the
Law: The Case of Divorce, 88 YALE L.J. 950 (1979) (discussing the relationship be-
tween the formal legal system and informal bargaining behavior).



220 Harvard Negotiation Law Review [Vol. 1:213

gamble in the trial courts knowing that settlement on appeal would
erase an adverse judgment. Second, and more importantly, this eval-
uation assumes that the only public interest implicated by settle-
ment-related vacatur is one in orderly procedure.

The Court suggests the content of the broader public interests at
stake but does not explain them fully. Justice Scalia merely notes
that legal precedents “have value to the legal community as a whole”
and are not litigants’ “private property.”#4 Thus, the Court hints at
but does not explore the most compelling public interest at stake: Va-
catur through settlement would undermine judicial integrity and
dampen the normative force of legal judgments by enabling litigants
with deep pockets to shop for favorable legal rulings.

Institutional litigants — such as banks, insurance companies,
and the federal government — are repeat players in the court sys-
tem.45 They frequently confront similar factual and legal issues, and
consequently often care more about the precedential effect of a partic-
ular decision than the outcome of an individual case.4¢ Although in-
stitutional litigants generally enjoy a comparative advantage over
one-shot litigants in terms of their informational expertise and their
ability to spread risk across multiple cases,4? settlement-related va-
catur magnifies this advantage by empowering institutional litigants
to improve their litigation outcomes by “buying off” victorious adver-
saries through settlement and retrying cases in different fora until
they secure the desired result. Because courts would vacate the un-
derlying judgments in the settled cases, the repeat player’s ultimate
success, if it occurred, would stand as precedent. Settlement-related
vacatur would thus grant institutional litigants more control, on av-
erage, over the precedential, res judicata, and issue preclusive effects

44. Bonner Mall, 115 S. Ct. at 392 (quoting Izumi Seimitsu Kogyo Kabushiki Kai-
sha v. U.S. Phillips Corp., 114 S. Ct. 425, 428 (1993)).

45. See Howard Slavitt, Selling the Integrity of the System of Precedent: Selective
Publication, Depublication, and Vacatur, 30 Harv. C.R.-C.L. L. Rev. 109, 118 n.56
(1995) (defining “institutional litigants” as “organizations that engage in frequent liti-
gation, are more concerned with long-range goals than with the outcome of any partic-
ular case, and which have the political and economic resources necessary to support
these larger interests”).

46. See Marc Galanter, Why the “Haves” Come Out Ahead: Speculations on the
Limits of Legal Change, 9 Law & Soc’y REv. 95 (1974) (arguing that compared to “one
shotters” repeat players can and do risk greater losses in particular cases in order to
secure more favorable precedent for future cases); see also James L. Cooper, The So-
licitor General and the Evolution of Activism, 65 Inp. L.J. 675, 683-84 & n.51 (1990)
(arguing that as a repeat player the Solicitor General adopts litigation strategies that
minimize the government’s total damages and plays for broader rules affecting many
cases instead of focusing on the outcome of a specific case).

47. See Galanter, supra note 46, at 97.
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of legal judgments than litigants whose lack of resources require
them to adjudicate their claims in one attempt.48

Thus, a contrary ruling would have undermined judicial integ-
rity and engendered public cynicism by embracing a procedural rule
that advantages a particular class of litigants.#® As Jerry Mashaw
writes, “Justice in a formal philosophical sense is often defined as
equality of treatment . . . . The degree to which procedures facilitate
equal opportunities for the adversaries to influence the decision may
be the most important criterion by which fairness is evaluated.”s®
Public confidence in the judiciary hinges in part on the faith that pro-
cedural rules treat parties equally.

Settlement through vacatur also would undermine the norma-
tive force of legal judgments. As Fiss argues, the federal judiciary
articulates and effectuates the “public values” embedded in the Con-
stitution, statutes, and other legal authority.51 Its decisions tran-
scend the particular disputes and their collateral and precedential

48. The Court could have adopted a rule requiring case-by-case consideration of
vacatur motions on the theory that individualized review would enable courts to
screen cases rendered moot by “buy off” settlements. This rule would be difficult to
administer, however. First, courts would need to set the value of the baseline arms-
length settlement against which to compare the challenged agreement. Second, the
courts would have difficulty detecting a “buy off” settlement when both parties prefer
settlement and have incentives to conceal the pay-off. Third, even if courts could
identify “buy off” settlements, the costs of the requisite post-settlement minitrials
might outweigh the benefits of facilitating settlement between non-strategic litigants.
Scholars have explored the complexity of managing similar problems that arise in
class action settlements. See John C. Coffee, Class Wars: The Dilemma of the Mass
Tort Class Action, 95 CoLum. L. Rev. 1343, 1348 (1995) (asserting that judges cannot
easily detect collusive settlements between plaintiffs and defendants); Note, In-Kind
Class Action Settlements, 109 Harv. L. Rev. 810, 816-17 (1996) (suggesting that
courts struggle with evaluating the propriety of script settlements in part because
they lack information about the underlying value of the settled claims).

49. Over 90 large U.S. companies — including Eli Lilly, Dow Chemical, Phillip
Morris, and U.S. Tobacco — signed the amicus brief of the Product Liability Advisory
Couneil, Inc., in support of vacatur in Jzumi Seimitsu Kogyo Kabushiki Kaisha v. U.S.
Phillips Corp., 114 S. Ct. 425, 428 (1993)) (denying writ as improvidently granted).
See Comment, The Use of Lower Court Judgments as Bargaining Chips: Should
Courts Routinely Grant Vacatur When Parties Settle Pending Appeal?, 43 Kan, L.
Rev. 233, 255 (1994). In Bonner Mall, the United States Government argued as amici
before the Supreme Court in favor of vacatur through settlement. See Resnik, supra
note 38, at 1489.

50. Jerry L. Mashaw, The Supreme Court’s Due Process Calculus for Administra-
tive Adjudication in Matthews v. Eldridge: Three Factors in Search of a Theory of
Value, 44 U. Cr1. L. Rev. 28, 52 (1976), quoted in Slavitt, supra note 45, at 113.

51. See Fiss, supra note 1, at 1085 (“[T]he purpose of adjudication . . . is not to
maximize the ends of private parties, nor simply to secure the peacs, but to explicate
and give force to the values embodied in authoritative texts such as the Constitution
and statutes: to interpret those values and to bring reality into accord with them.”);
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effects to take on a normative dimension.52 Judges denying vacatur
have struggled to articulate this value. Some assert that vacatur im-
permissibly “rewrites history” and that a legal judgment is a “public
act;”53 others note that vacatur signals a lack of “respect” for “the
work product of our trial courts;”54 still others worry about “manipu-
lation” of the judicial system.55 The common theme is that final judg-
ments are in some sense “legal truths” that, once spoken, ought not
be trivialized by converting them into bargaining chips.56

Thus, the public interest justifying Bonner Mall is not a genera-
lized interest in promoting legal clarity through adjudication, in
preventing courts from acting at the behest of private parties, or in
preserving legal precedent per se. Rather, by preventing the manipu-
lation of legal precedent once it has been formally rendered, Bonner
Mall protects the institutional integrity of the federal courts.
Although the Court ultimately reached the right decision by rejecting
settlement-related vacatur, it failed to address and explore this point
directly.

see also Luban, supra note 2, at 2626 (“fL]egal rules and precedents are valuable not
only as a source of certainty, but also as a reasoned elaboration and visible expression
of public values.”).

52. See Resnik, supra note 38, at 1527 (discussing view that “once public officials
have undertaken to adjudicate factual and legal contentions, the act has normative
weight and must be treated with sanctity”).

53. In re Memorial Hosp. of Iowa County, Inc., 862 F.2d 1299, 1300-1301 (7th
Cir. 1988).

54. Neary v. Regents of Univ. of Cal., 834 P.2d 119, 128 (Cal. 1992) (Kennard, J.,
dissenting), quoted in Resnik, supra note 38, at 1526.

55. See Manufacturers Hanover Trust Co. v. Yanakas, 11 F.3d 381, 386 (34 Cir.
1993).

56. See Resnik, supra note 38, at 1526-27 (internal citations omitted). See also
Luban, supra note 2, at 2637 (“Adjudication provides occasions for law, and therefore
the politics it codifies, to assume tangible form. Take away those occasions and an
essential dimension of human experience, political action, will . . . be extinguished
R )





