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questions regarding the degree to which attorney-mediators have a
duty of loyalty to mediation parties provided the backdrop for the in-
stant case, Poly Software International, Inc. v. Su.

The Poly Software decision arose from a series of copyright dis-
putes. Shortly after leaving their positions as software engineers
with Micromath, Inc., Yu Su and Xiaowu Wang formed a partnership
named Polysoft Partnership.® Polysoft began producing a line of
mathematical graphing programs, including a program called PSI-
Plot. Micromath filed a lawsuit against Polysoft for copyright in-
fringement, claiming that the source code and handbook materials
used in PSI-Plot were taken from materials Su and Wang had devel-
oped while employed at Micromath. The parties agreed to retain
Berne S. Broadbent to mediate the copyright action. The settlement
agreement that resulted from Broadbent’s mediation permitted
Polysoft to continue marketing PSI-Plot.

Soon after the mediated settlement of the Micromath lawsuit, Su
and Wang dissolved their partnership. Under the terms of the disso-
lution, Wang acquired full ownership interest in Polysoft and the
rights to PSI-Plot. Wang restructured the company as Poly Software
International, Inc., while Su formed Datamost Corporation. Each
company continued to engage in the development of new software.

Following the release of a new Datamost program, Wang com-
menced a copyright infringement action against Su. Wang alleged
that in developing the program, Su illegally copied portions of the
PSI-Plot source code and the PSI-Plot User's Handbook. After an ini-
tial consultation with a different attorney, Wang decided to retain
Broadbent as his attorney in the suit against Su.? Su filed a motion
to disqualify Broadbent in light of Broadbent’s prior service as media-
tor in the Micromath action, a dispute involving both the same source
code and the same parties.?

Professionals in Dispute Resolution may address some of the situations in which con-
flicts of interest may arise for attorney-mediators. Standards of Conduct for
Mediators: Text of Agreement between AAA, ABA & SPIDR, 50 DISP, ResoL. J. 78, 79
(1995) (“Without the consent of all parties, a mediator shall not subsequently estab-
lish a professional relationship with one of the parties in a related matter.”).

6. See Poly Software, 880 F. Supp. at 1488.

7. At the same time that it resolved the issue described in this case comment,
the court also denied a motion by Wang to disqualify Su's attorney. In so deing, the
court rejected Wang’s assertion that an initial interview between Wang and the attor-
ney vwhom Su eventually retained had created an implied attorney-client relationship.
See id. at 1490-91.

8. See id. at 1491-92.
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After noting that a district court has considerable discretion in
controlling the attorneys who appear before it, the court in Poly
Software announced that attorneys practicing before it are bound by
“the ethical rules announced by the national profession and consid-
ered ‘in light of the public interest and the litigants’ rights,”” in addi-
tion to local and state rules.® Without engaging in any analysis and
without citing any particular case law, the court then determined
that the Utah Rules of Professional Conduct should control the reso-
lution of this attorney-mediator issue. Describing certain provisions
of the Utah Rules as “analogous,” in part, to one of the proposed codes
of ethics for mediators, the court apparently concluded that the Utah
Rules should extend to cover attorney-mediators.10

Ethical restrictions and responsibilities within the legal profes-
sion are enumerated in state codes and rules.}* Among the most im-
portant principles in these professional codes of conduct is the duty of
loyalty.12 The scope of an attorney’s duty of loyalty depends, in part,
on the position the attorney held with respect to a client. For exam-
ple, the Model Rules place different restrictions on attorneys than
they do on judges. Because the Rules do not contain provisions spe-
cifically for mediators, the court in Poly Software was forced to decide
whether mediators were more appropriately governed by the restric-
tions typically placed on attorneys or on adjudicators.

The court considered Model Rule 1.9, which restricts attorneys’
conduct when that conduct is against the interests of a former client.
While the legal profession’s standards limit the actions of attorneys
in the course of representing a client, these restrictions are not extin-
guished when an attorney ceases her or his representation of a client.

9. Id. at 1490 (quoting Cole v. Ruidoso Mun. Sch., 43 F.3d 1373, 1384 (10th Cir,
1994)).

10. Poly Software, 880 F. Supp. at 1492. The court compared Model Rule 1.9’s
prohibitions on subsequent adverse employment with the provisions of the proposed
code of ethics for mediators in Rocers & McEWEN, supra note 5, at 811,

11. With some variation from state to state, these standards are generally
modeled after either the Model Code of Professional Responsibility or the Model Rules
of Professional Conduct. See ANDREW L. KAUuFMaN, PROBLEMS IN PROFESSIONAL RE-
SPONSIBILITY 15-20 (3d ed. 1989).

12. See, e.g., MopgL RULES oF ProrFessionaL ConpucT Rule 1.7 cmt. (1995) [here-
inafter MopEL RULES] (“Loyalty is an essential element in the lawyer’s relationship to
a client.”); see also MopEL CoDE OF PROFESSIONAL RESPONSIBILITY Canon 5 (amended
1995) [hereinafter MopEL Copk]; Smoot v. Lund, 369 P.2d 933, 936 (Utah 1962);
Grievance Comm. v. Rattner, 203 A.2d 82, 84 (Conn. 1964); United States v. Anony-
mous, 215 F. Supp. 111, 113 (E.D. Tenn. 1963); GEorrreY C. Hazarp & W. WiLLiAM
Hopes, THE Law oF LAWYERING § 1.9:103 (2d ed. 1994) (illustrating the parallel be-
tween agency law fiduciary principles and the loyalty required in attorney-client
relationships).
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Specifically, Model Rule 1.9(a) provides that “[a] lawyer who has for-
merly represented a client in a matter shall not thereafter represent
another person [whose interests are adverse to those of the former
client] in the same or a substantially related matter” without the con-
sent of the former client.13 The purpose of Rule 1.9 is to assure confi-
dentiality and loyalty to the client.14 Therefore, Rule 1.9(a) not only
prevents an attorney from switching clients in the middle of a lawsuit
but also prohibits an attorney from representing other adverse par-
ties in subsequent, related matters.

Not only did the court consider the Model Rules that prohibit cer-
tain post-representation conduct by attorneys, but the court also ex-
amined the Model Rules that prohibit judges and other adjudicative
officers from representing “anyone in connection with a matter in
which [she or he] participated personally and substantially . . . unless
all parties to the proceeding consent after consultation.”$ Unlike
Model Rule 1.9, Model Rule 1.12 is designed primarily to preserve the
integrity of the earlier adjudicative process by ensuring that adjudi-
cators do not make decisions based on the prospect of subsequent em-
ployment with one of the parties.’¢ For this reason, the Model Rules
distinguish attorneys from adjudicators, granting adjudicators much
greater latitude to accept subsequent representation.}” While Rule
1.9 applies to all “substantially related” cases, Rule 1.12 applies only
to “matter(s]” in which the adjudicator participated. “Matter” in this

13. MopeL RULES, supra note 12, Rule 1.9(a). Because 1.9(a) prohibits subse-
quent adverse representation only in “the same or . . . substantially related” matters,
much of the litigation regarding the restrictions of Rule 1.9(a) has focused on the
scope of the term “substantially related.” Id.; see also Hazarp & HODES, supra note
12, at § 1.9:104. Courts have disagreed as to whether 1.9(a) requires a related factual
scenario or related legal issues. The inquiry under either interpretation, however,
generally focuses on the likelihood that relevant confidential information may have
been obtained in the course of the earlier representation. See Hazarp & Hobks, supra
note 12, at § 1:9:104 and cases cited therein.

14. See Poly Software, 880 F. Supp. at 1493.

15. MobeL RuULES, supra note 12, Rule 1.12(a). Rule 12(a) is not the only source
of ethical restrictions for adjudicative officers. For example, judges are bound by the
Code of Judicial Conduct in addition to the Rules of Professional Conduct, Further-
more, under Rule 1.12(d), adjudicators who participate in multi-member arbitration
panels are not subject to the restrictions of Rule 1.12(a).

16. An additional benefit to Rule 1.12 is that it may help to protect the confidenti-
ality of any information disclosed in camera during the proceedings in question.

17. Specifically, in a case that is “substantizally related” but not the same “mat-
ter,” Rule 1.12 would permit representation by an adjudicator while Rule 1.9 would
prohibit an attorney from accepting employment.
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context refers only to those cases in which there is an identifiable and
discrete set of transactions between the same parties.18

The court’s choice between these two rules was significant be-
cause Rule 1.9 prohibits an attorney from representing an adverse
party in a “substantially related matter,” while Rule 1.12 prevents a
former adjudicator from representing former parties in a more nar-
row range of cases. The court found that the case before it, the sec-
ond copyright action, was a “substantially related matter” but not the
same “matter” as the original Micromath litigation.1® Accordingly,
Rule 1.12 would not prevent Broadbent’s subsequent representation
of Wang, given the lack of sufficient factual or legal identity between
the two cases. Broadbent would only be disqualified if the attorney-
focused restrictions of Rule 1.9 governed attorney-mediators.

The court decided that the scope of Rule 1.9’s prohibitions should
be applied to attorney-mediators primarily in recognition of
mediators’ specialized roles and extensive access to otherwise confi-
dential information. Contrasting mediation with more adversarial
proceedings, the court referred to the mediator-party relationship as
a “confidential relationship.”2? It also found that “the success of me-
diation depends largely on the willingness of the parties to freely dis-
close” certain information “and upon the ability of the mediator to
maintain a neutral position while carefully preserving the confi-
dences that have been revealed.”? Distinguishing mediators from
adjudicators, who do not generally occupy a specific relationship of
confidence with parties, the court rejected Rule 1.12’s narrower re-
striction and set out the following rule:

18. With respect to the term “matter,” as used in a related Code of Professional
Conduct, ABA Formal Opinion 342 held:
[Thhe term seems to contemplate a discrete and isolatable transaction or set
of transactions between identifiable parties. Perhaps the scope of the term
“matter” may be indicated by examples. The same lawsuit or litigation is the
same matter. By contrast, work as a government employee in drafting, en-
forcing, or interpreting government or agency procedures, regulations, or
laws, or in briefing abstract principles of law, does not disqualify the lawyer
from subsequent private employment involving the same regulations, proce-
dures, or points of law; the same “matter” is not involved because there is
lacking the discrete, identifiable transactions or conduct involving a particu-
lar situation and specific parties.
ABA Comm. on Ethics and Professional Responsibility, Formal Op. 342 (1975).
19. See Poly Software, 880 F. Supp. at 1493.
20. Id.

21. Id. at 1494.
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Where a mediator has received confidential information in the
course of mediation, that mediator should not thereafter repre-
sent anyone in connection with the same or a substantially fac-
tually related matter unless all parties to the mediation
proceeding consent after disclosure.22

The primary purpose of the Poly Software rule is to protect the
confidentiality of information divulged by the parties. While there
has been considerable debate regarding the appropriate scope of con-
fidentiality in mediation sessions,2® most commentators agree that a
complete absence of confidentiality protection would diminish the ef-
fectiveness of mediation processes.?¢ Confidentiality protection mini-
mizes the incentive for parties to withhold information from the
mediator.25 The Poly Software rule protects confidentiality by de-
creasing the risk that mediators will subsequently use confidential
information gathered during the course of the mediation against one
of the parties.

By focusing on the interests of the parties to the mediation and
announcing a broad ban on subsequent representation by mediators,
the court in Poly Software took a stronger position on the importance
of confidentiality than most professional dispute resolution organiza-
tions. Under most proposed standards of mediator ethics, mediators
are prohibited only from representing one of the mediation parties in
a subsequent action.26 Although these weaker restrictions may
guard against the appearance of impropriety, they do not fully pre-
vent confidential information from being used subsequently against a
party. For example, in a mediation between X and Y, in which each
party discloses confidential information, the risk to X is not limited to
the possibility that the mediator would subsequently represent Y in
an action against X. The risk to X is at least as significant in the
event that the mediator represents Z (not a party to the previous me-
diation) against X in a factually-related matter. Addressing this con-
cern, the Poly Software rule prohibits the mediator from
subsequently representing “anyone” in a factually-related matter

22. Id.

23. See RoGgers & McEwEN, supra note 5, at 119-22,

24. See, eg., Smiley, supra note 4, at 245. See also Joel M. Douglas & Lynn J.
Maier, Bringing the Parties Apart, 49 Disp. ResoL. J. 29, 34 (1994) (“[S]hould the
confidentiality process in . . . mediation be broken, then the mediator’s ability to func-
tion will be severely compromised.”).

25. No rule of mediator ethics regarding confidentiality can completely remove
the perception among certain parties that selective or strategic information disclosure
to the mediator will be advantageous.

26. See supra note 5.
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without the consent of all parties.2?” The court-created restriction
thus goes further than most proposed rules of mediator conduct in
protecting parties who disclose confidential information during a
mediation.

At the same time that the Poly Software court sought to maxi-
mize the parties’ incentives to participate fully in mediation sessions,
the court was also sensitive to the need to attract skilled attorneys to
the practice of mediation. An overly broad rule of attorney-mediator
disqualification would risk discouraging attorneys from serving as
mediators. A blanket rule that prohibited attorneys from accepting
cases in which any one of the parties had previously appeared before
the attorney in any mediation would chill attorneys’ enthusiasm for
the prospect of mediating. Under such a rule, even occasional service
as a mediator might severely decrease an attorney’s pool of potential
clients. Overly broad disqualification would also create incentives for
parties to consider the potential of future attorney disqualification as
a strategic factor when choosing a mediator.28 By limiting the scope
of the rule’s application to “substantially factually related” matters,
the Poly Software decision protects parties’ interests in confidential-
ity without creating too significant a burden on attorney-mediators.2?

However, the particular language of the court’s resolution leaves
a number of issues unresolved and may even create some negative

27. The scope of the Poly Software rule is very similar to that of Rule 1.9(a),
which prohibits attorneys from subsequently representing “another person” whose
“Interests are materially adverse to the interests of [a] former client.” MoDEL RuLEs,
supra note 12, Rule 1.9(a).

28. In contexts where mediators are not randomly assigned to parties, a party is
likely to select a mediator based on a number of factors. Included among these factors
is the party’s assessment of the likelihood that the mediator will affect the current
dispute in a favorable manner. To the extent that this assessment is “strategic,” it is
also appropriate. However, from the perspective of ADR system design, an inappro-
priate selection process could result from a situation where Party P1 seeks to have
Attorney A mediate its case against Party P2, not because of the case of P1 v. P2, but
rather because P1 wants to prevent A from appearing in any subsequent cases
against it. Such a scenario is most likely to arise in a market with a limited number
of attorneys who specialize in a particular field.

29. Some courts have interpreted Rule 1.9's “substantially related” clause to re-
quire that the legal issues involved between the two cases be sufficiently similar.
Other courts have read Rule 1.9 to apply whenever there are two actions stemming
from related factual transactions. See Hazarp & HobpEks, supra note 12, at 272-74.
The court adopted the most common construction of Rule 1.9 by specifically limiting
the application of its rule to those instances in which the matters are “substantially
factually related.” Poly Software, 880 F. Supp. at 1494 (emphasis added). While the
court did not address this issue in its opinion, this narrowing of its rule is consistent
with the stated purpose of providing appropriate confidentiality protection. The confi-
dentiality of information is far more likely to be at issue in cases which are factually
similar, rather than merely legally similar.
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incentives for attorney-mediators. The court limited its ban on
mediators’ subsequent representations to those contexts where “a
mediator has received confidential information in the course of a me-
diation.”30 This qualification is not only unnecessary but may also
undercut the exchange of otherwise confidential information, which
the court recognized, is often essential to the success of a mediation.31
An attorney serving as a mediator under the Poly Software rule
might seek to prevent subsequent disqualification by adopting a me-
diation style that eliminates the disclosure of confidential informa-
tion. For example, an attorney-mediator might purposefully avoid
private caucuses. Although a caucus-free structure may be appropri-
ate in some limited contexts, many mediations benefit from private
caucuses; a rule should not unnecessarily create incentives for
mediators to restrict their problem-solving methods. While designed
to protect the interests of the mediation parties, a disqualification
rule that contains such a narrow restriction on disqualification could
harm the parties by creating incentives for attorney-mediators to se-
lect a mediation process for purposes unrelated to settlement of the
dispute.32

As the Poly Software case illustrates, cross-professional practice
can raise significant legal and ethical issues. Without specific gui-
dance from the bar, however, attorney-mediators face considerable
uncertainty about the standards of conduct they must follow.33 The
legal profession’s existing codes and rules are generally not designed
for client relationships in non-adversarial settings, and the mediation
profession’s standards are non-binding and occasionally conflicting.34
The decision in Poly Software has considerable policy merits but it
does little to alleviate the uncertainty in the area. The logic of the

80. Poly Software, 880 F. Supp. at 1494.

81. Seeid; see also Nancy H. ROGERS AND RICHARD A. SALEM, A STUDENT'S GUIDE
70 MEDIATION AND THE Law 61 ([Clonfidentiality is often viewed as necessary to the
success of mediation.”); Jennifer G. Brown and Ian Ayres, Economic Rationales for
Mediation, 80 Va. L. Rev. 323 (1994) (offering an economic analysis of the role of
confidential information in mediation).

32. Nearly every rule of mediator ethics includes a provision prohibiting such
blatantly self-interested conduct by a mediator. Nevertheless, a policy should be
crafted and construed so as to minimize the incentives for mediators to engage in
conduct which would prejudice their clients.

33. This uncertainty regarding obligations will deter many attorneys from serv-
ing as mediators. See Carrie Menkel-Meadow, Professional Responsibility for Third-
Party Neutrals, in DispuTE RESOLUTION ALTERNATIVES 1994: Usinc ADR EFFECTIVELY
In-House anDp AT TEHE Law Fry 330.

34. See, e.g., Mori L Sub, Serving Two Masters: The Obligation Under the Rules of
Professional Conduct to Report Attorney Misconduct in a Confidential Mediation, 26
Rurcers L.J. 155 (1994); Smiley, supra note 4, at 220-34.
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decision suggests that other aspects of the Model Rules may be ex-
tended to attorney-mediators, but neither provides an indication of
the scope of likely extensions nor reconciles the court-created rule
with the mediation profession’s proposed rules. Therefore, the court’s
extension of the Utah Rules to attorney-mediators in this context rep-
resents a potentially dangerous precedent for attorney-mediators
who must continue to operate without well-defined codes of ethics
and practice. Unfortunately, the court in Poly Software could not
wait for the governing bodies of the legal profession to craft rules re-
garding attorney-mediators. Dilemmas like that presented by Poly
Software are likely to arise more frequently as more attorneys serve
as mediators. The piece-meal resolution required by the Poly
Software dilemma underscores the need for a clearly-articulated set
of ethical standards for attorney-mediators.





