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that the federal government’s creation of substantive law under Arti-
cle III was an unconstitutional usurpation of states’ rights. In effect,
Erie established a distinction between substance and procedure.
While a federal court legitimately could prescribe procedural law for
the federal courts to apply in both diversity and federal question
cases, Erie required a federal court to act as merely another forum for
a diversity suit and, therefore, to apply state substantive law.
Congress never specified the source of its authority in enacting
the FAA, but this background became suddenly relevant after Erie.
If Congress had enacted the FAA as a procedural rule for cases in
federal court, the statute would be valid and applicable even in diver-
sity suits.*® In contrast, if Congress had promulgated the statute
under its pre-Erie authority to make general federal law, federal
courts could not apply the FAA in diversity suits. This conclusion
would undermine the effectiveness of the FAA because it would imply
that the statute was applicable only in federal question cases.4¢ The
third possibility was that Congress had passed the FAA under its au-
thority to regulate commerce, in which case, the statute created na-
tional substantive law binding upon both federal and state courts.
The text of the statute, as well as the available legislative his-
tory, supports the theory that Congress intended only to dictate pro-
cedure for the federal courts. While Section 2 of the FAA seems to
apply equally to state and federal courts on its face, Sections 3, 4, 7,
9, 10, and 11 all refer expressly to the latter.4” Furthermore, during
the hearings on the act, Congress sought repeated assurance that the

45. Under Hanna v. Plumer, 380 U.S. 460 (1965), one of the cases to succeed Erie,
when a federal statute conflicts with state law in a diversity suit, the federal court
must first determine whether the federal statute is valid, i.e., whether Congress had
constitutional authority to legislate in that area. If the statute is valid, the federal
court must then ask whether the statute is broad enough to address the dispute at
hand. If the federal court determines that it is, the Supremacy Clause requires that
the federal statute rules. See id. at 471-72. Even after Erie, Congress maintained the
power to regulate procedure in the federal courts. Therefore, as long as the FAA was
arguably procedural, it represented a valid exercise of authority. Stewart Organiza-
tion, Inc. v. Ricoh Corp., 487 U.S. 22 (1988), went so far as to say that this result was
justified even where applying the federal procedural statute might result in forum
shopping, one of the evils that Erie sought to discourage. See id. at 27.

46. In 1984, the Supreme Court cited the statistic that an estimated two percent
of all civil litigation in the United States takes place in the federal courts. See South-
land, 465 U.S. at 15 n.8. Presumably, most disputes involving arbitration agree-
ments arise in the context of contract cases, which typically come to the federal courts
under diversity jurisdiction. Therefore, under this analysis, the FAA would apply in
much fewer than two percent of all civil suits.

47. Sections 4, 7, 9, 10, and 11 all clearly refer to the district courts. The lan-
guage of Section 3 is a bit more ambiguous, because it rests the power to issue a stay
in “any of the courts of the United States.” 9 U.S.C. §3. According to Justice
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FAA would not encroach upon the substantive rights of the states.
The American Bar Association, which drafted the FAA, responded to
this concern: “The theory on which you do this is that you have the
right to tell the Federal courts how to proceed.”*® The ABA contin-
ued, “Nor can it be said that the Congress of the United States, di-
recting its own courts . . . would infringe upon the provinces or
prerogatives of the States. . . . [T]he question of the enforcement re-
lates to the law of remedies and not to substantive law.”9

One month after the FAA was enacted, the ABA drafters of the
legislation reiterated their position that the act was solely a federal
procedural law. They wrote that the FAA gave the federal courts the
jurisdiction to enforce arbitration agreements in all cases where the
federal courts would have otherwise had jurisdiction, including those
reaching federal courts on the basis of diversity.5® The drafters fur-
ther dismissed any conjecture that the FAA derived from Congress’
COIMINErce powers:

It has been suggested that the proposed law depends entirely for

its validity upon the exercise of the interstate-commerce and ad-

miralty powers of Congress. This is not the fact. It rests upon

the constitutional provision by which Congress is authorized to

establish and control inferior Federal courts. So far as congres-

sional acts relate to the procedure in such courts, they are
clearly within the congressional power . . . . The statute as
drawn establishes a procedure in the Federal courts for the en-
forcement of certain arbitration agreements. It is no infringe-
ment upon the right of each State to decide for itself what
contracts shall or shall not exist under its laws. To be sure,
whether or not a contract exists is a question of the substantive

law of the jurisdiction wherein the contract was made. But

whether or not an arbitration agreement is to be enforced is a

question of the law of procedure and is determined by the law of

the jurisdiction wherein the remedy is sought.5?

Moreover, the drafters gave no indication that the FAA would pre-
empt state law. Instead, they seemed to imply that federal and state
law would exist concurrently, with state court decisions aiding in the

O’Connor, this phrase is a term of art for the federal courts. See Southland, 465 U.S.
at 29 (O’Connor, J., dissenting).

48. Southland, 465 U.S. at 25 (citing Arbitration of Interstate Commercial Dis-
putes, 1924 Joint Hearings on H.R. 1005 and S. 646 Before the Subcomm. on the
Judiciary, 68th Cong., 1st Sess. 17 (1924) [hereinafter Joint Hearings)).

49. Id. at 26-27 (citing Joint Hearings at 39-40).

50. See Julius H. Cohen & Kenneth Dayton, The New Federal Arbitration Law,
12 Va. L. Rev. 265, 267 (1926).

51. Id. at 275-76.
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interpretation of the federal statute and the FAA serving as a model
for states that had not yet enacted similar legislation.52

Despite this seemingly unambiguous history of the FAA as a fed-
eral procedural rule, the Erie doctrine redefined the concepts of sub-
stance and procedure. Even if Congress intended a law to be
procedural, cases following Erie indicated that if applying state and
federal law in a diversity suit would lead to conflicting outcomes,
then the law was substantive and the federal court was bound to ap-
ply the state law.53 Under this broad interpretation of substantive
law, it is easy to see how the Supreme Court felt that its hands were
tied in Allied-Bruce Terminix. After all, even if Congress had in-
tended the FAA to be procedural, a party to a diversity suit in federal
court might find that his or her arbitration agreement was enforcea-
ble under the FAA, while in state court this same agreement might
be void under a state statute.

Predictably, when faced with this exact dilemma in Bernhardt,
the Supreme Court concluded that the enforcement of arbitration
clauses, in general, touches on substantive rights and should be gov-
erned by state law in diversity suits.5¢ In Bernhardt, the petitioner-
employee had filed suit in state court seeking damages resulting from
his discharge. Pursuant to an arbitration provision in the employ-
ment contract, the employer removed to federal court on the basis of
diversity and sought to have the litigation stayed so that the arbitra-
tion could proceed. The Supreme Court sidestepped the Erie issue by
explaining that Sections 2 and 3 of the FAA had to be read together
and that a federal court could, therefore, issue a stay only when the
underlying contract was one involving commerce. Because the Bern-
hardt contract did not qualify as such, the Supreme Court reversed
the stay issued by the court of appeals. In dicta, though, Justice

52. Seeid. at 279 (“Arbitration under the Federal and similar statutes is simply a
new procedural remedy . . . .”) (emphasis added). In several other locations through-
out the article, Cohen and Dayton refer to New York and other state arbitration stat-
utes but never claim that the FAA renders them void. See id. at 269, 271, 275; see
elso Southland, 465 U.S. at 35 n.29 (O’Connor, J., dissenting) (“It was also hoped that
other States might pattern their arbitration statutes directly after the federal Act
. ... By 1953 it was reported that arbitration statutes ‘quite similar’ to the FAA had
been enacted in 12 other States.”) (citations omitted).

53. This “outcome determinative” test, which originated in Guaranty Trust Co. v.
York, 326 U.S. 99 (1945), was eventually modified for being overbroad. See Hanna v.
Plumer, 380 U.S. 460, 466-69 (1965). Almost anything could arguably determine the
outcome of a case, even something as seemingly neutral as a rule limiting the length
of briefs.

54. See Bernhardt v. Polygraphic Co. of America, 350 U.S. 198, 202-204 (1956).
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Douglas addressed the question whether an arbitration agreement
would be enforceable in a diversity suit. He concluded that:

[Tlhe remedy by arbitration . . . substantially affects the cause
of action created by the State. The nature of the tribunal where
suits are tried is an important part of the parcel of rights behind
a cause of action. The change from a court of law to an arbitra-
tion panel may make a radical difference in ultimate result.55

In his concurring opinion, Justice Frankfurter was a bit more direct.
Refusing to skirt the Erie problem raised by the FAA, he wrote, “[Ilt
would raise a serious question of constitutional law whether Con-
gress could subject to arbitration litigation in the federal courts
which is there solely because it is ‘between Citizens of different
States.’ 756

Although this opinion never specifically addressed the reach of
the FAA, Bernhardt nevertheless sealed the statute’s fate. Once the
Court had determined that the enforcement of an arbitration clause
was substantive, it followed logically under Erie that the Supreme
Court must either minimize the impact of the FAA by limiting it to
federal question cases or stretch the legislative intent so as to save
the statute.5? The Supreme Court opted for the latter course in
Prima Paint Corp. v. Flood & Conklin Mfg. Co.58 Although leaving
the applicability of the FAA to state courts “up in the air,”5? the
Supreme Court held that despite all of the evidence to the contrary,
Congress had enacted the FAA under its commerce powers, thereby

55. Id. at 203. Justice Douglas cited specific examples of procedural differences
between arbitration and litigation that he felt could determine the cutcome of a suit:
the absence of a right to trial by jury in arbitration, arbitrators’ ability to withhold the
reasoning behind their decisions, a less complete record of arbitration proceedings
than of court trials, and more limited judicial review of arbitrators’ awards than of a
judge or jury at trial. See id.

56. Id. at 208 (Frankfurter, J., concurring).

57. The Second Circuit recognized this dilemma two years later and predictably
took the latter course. See Robert Lawrence Co. v. Devonshire Fabrics, Inc., 271 F.2d
402 (2d Cir. 1959). Practically admitting that he was legislating, Judge Medina held
that the FAA did apply in diversity cases because to hold otherwise would “emascu-
late” the statute. See id. at 404. Instead of honestly supporting his determination on
these policy grounds alone, however, Judge Medina went on to say that there was
“reasonably clear legislative intent” indicating that in enacting the FAA, Congress
had intended to exercise its commerce powers to create a new body of substantive law.
See id. As a result, the FAA was not a federal procedural law but rather “a declara-
tion of national law equally applicable in state or federal courts.” Id. at 407.

58. 388 U.S. 395 (1967).
59. Id. at 424 (Black, J., dissenting).
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making it binding in diversity suits.6® Justice Black dissented, call-
ing the Court’s opinion “statutory mutilation.”¢? He summarized the
predicament faced by the Court: Ifit held that the FAA “rested solely
on Congress’ power, widely recognized in 1925 but negated in Erie, to
prescribe general federal law applicable in diversity cases,” the Court
“would be compelled to hold the Act unconstitutional as applied to
diversity cases under Erie and Bernhardt.”62 On the other hand, if
the Court “held that the Act rested on Congress’ power to enact sub-
stantive law governing interstate commerce, then the Erie-Bernhardt
problem would be avoided and the application of the Act to diversity
cases involving commerce could be saved.”® Criticizing the Court for
its finagled resolution of the problem, Justice Black wrote: “Congress
might possibly have enacted such a version into law had it been able
to foresee subsequent legal events, but I do not think this Court
should do so0.764

Despite Justice Black’s warning that applying the FAA in state
courts “would flout the intention of the framers of the Act,”¢® the im-
plications of Prima Paint were inevitable. The conclusion that the
FAA derived from Congress’ far-reaching authority to regulate com-
merce demanded the subsequent conclusion that the statute created
federal substantive law that was applicable in both state and federal
courts. In 1984, almost thirty years after the groundwork had been
laid, Southland Corp. v. Keating®® held exactly that. According to
Justice Burger, in creating the FAA as a substantive rule, Congress
not only intended the statute to be applicable in both state and fed-
eral courts, but any state legislation that “undercut(s] the enforce-
ability of arbitration agreements” was preempted as well.67 Justice
O’Connor wrote a forceful dissent, criticizing the Court for ignoring
clear congressional intent in order to promote its national pro-arbi-
tration policy. She concluded, “[aJlthough arbitration is a worthy al-
ternative to litigation, today’s exercise in judicial revisionism goes too
far.”68

60. See id. at 405.

61. Id. at 416 (Black, J., dissenting).

62. Prima Paint, 388 U.S. at 417 (Black, J., dissenting).
63. Id.

64. Id. at 425.

65. Id. at 424,

66. 465 U.S. 1 (1984).

67. Id. at 16.

68. Id. at 36 (O'Connor, J., dissenting).
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Although encouraging arbitration clearly motivated the Court’s
actions, at least in part, it likely was not the only policy reason be-
hind the Court’s sudden turn-around in Prima Paint. As Justice
O’Connor rightly noted, “In Erie (1938), and then in Bernhardt
(1956), this Court significantly curtailed federal power.”¢® Thus, the
shift in Prima Paini from interpreting the FAA as a procedural law to
interpreting it as enacted under Congress’ commerce powers may not
have been rooted solely in hopes of saving the FAA but perhaps also
as part of the Court’s efforts to take back some of the federal power
that had been lost. In fact, Prima Paint was decided in the wake of
historic changes in federal civil procedure. Only two years earlier,
the Court had handed down Hanna v. Plumer,® a case that repre-
sented a move by the Supreme Court to save the Federal Rules of
Civil Procedure and to create uniform federal law. Devising an FAA
that would apply across the board in federal courts would be consis-
tent with this goal.

In his concurring opinion in Southland, Justice Stevens seemed
to indicate, however, that the Court did not have to resort to these
machinations to arrive at its desired result. Specifically, he wrote, “1
am persuaded that the intervening developments in the law compel
the conclusion that the Court has reached.””* Although Justice Ste-
vens did not expound upon this statement, one commentator has sug-
gested that the “intervening developments” referred to Erie and
Bernhardt.?2 After all, those decisions spelled the end for the FAA in
all but federal question cases. Congress could not have foreseen this
drastic change in the law nor the fact that it would render the FAA
virtually useless. Extending the FAA to diversity suits, and perhaps
to state courts, fulfilled Congress’ goal of eliminating judicial hostility
to arbitration agreements despite the evolving legal background.

Even if the Court does eventually decide to reverse the trend that
it has erowned with Allied-Bruce Terminix, it seems that the concern
of critics has been largely misplaced; their true focus should be on
Bernhardt instead of Southland. Proponents of states’ rights may be
up in arms about preemption, but it might prove more productive to
frame the debate in terms of arbitration itself. Regardless of what

69. Id. at 35.

70. 380 U.S. 460 (1965).

71. Southland, 465 U.S. at 17 (Stevens, J., concurring in part and dissenting in
part); see also Carlos R. Carrasquillo, Comment, Commercial Arbitration: Southland
Corp. v. Keating — Section 2 of the Federal Arbitration Act Preempts State Law in the
Field of Commercial Arbitration, 10 J. Corpe. L. 767, 775, T79-80 (1985).

72. See Carrasquillo, supra note 71, at 779.
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Congress intended when it passed the FAA, enforcing an arbitration
agreement is arguably procedural for the purposes of Erie. All the
FAA does is enforce an arbitration clause that is otherwise valid and
bargained-for under state contract law. The Supreme Court has, in
fact, analogized an arbitration agreement to “a specialized kind of fo-
rum-selection clause.”” Justice Thomas noted this as well in Allied-
Bruce Terminix: “An arbitration agreement is a species of forum se-
lection clause: without laying down any rules of decision, it identifies
the adjudicator of disputes. A strong argument can be made that
such forum-selection clauses concern procedure rather than sub-
stance.”™ Indeed, in Stewart Organization, Inc. v. Ricoh Corp., the
Court held that a federal statute which gave weight to forum-selec-
tion clauses where a state court would ignore them applied in diver-
sity suits even if this might lead to forum-shopping.?s

Although the procedures in arbitration may differ from those at
trial, both protect substantive rights equally. The Court’s characteri-
zation of enforcing an arbitration agreement as substantive in Bern-
hardt reflected what has become an antiquated notion that
arbitration provides an inferior forum for resolving a dispute. In fact,
recent decisions have rejected parties’ unfounded fears that arbitra-
tion is an inadequate remedy.’® If the Court were to identify the en-
forcement of arbitration agreements as procedural, this label might
begin to put some of these fears to rest once and for all. In effect, this
would further the FAA’s goals of engendering trust in, and thereby
encouraging the use of, arbitration.

Of course, while calling the FAA “procedural” does allow it to ap-
ply in diversity suits, state law would no longer be preempted. But as
of 1991, 35 states and the District of Columbia had enacted the Uni-
form Arbitration Act (UAA)?7 in varying forms, which closely resem-
bles the FAA.78 Unless the state legislatures felt they had no other
choice but to adopt the UAA in light of the Court’s decisions, it seems
unlikely that ceasing to preempt state law would result in a mass
repeal of these statutes. Even if that did occur, Congress could al-
ways amend the FAA. It seems more probable, however, that states

73. Scherk v. Alberto-Culver Co., 417 U.S. 506, 519 (1974).

74. Allied-Bruce Terminix, 115 S. Ct. 834, 847 (Thomas, J., dissenting).

75. See Stewart, 487 U.S. at 27.

76. See, e.g., Gilmer v. Interstate/Johnson Lane Corporation, 600 U.S. 20, 31-32
(1991) (dismissing arguments that arbitration panels will be biased, that discovery
procedures are inadequate, and that arbitrators’ opinions are sparse if written at all).

77. See UNIF. ARBITRATION AcT § 1-25, 7 U.L.A. 1 (1985).

78. See Jon R. Schumacher, Note, The Reach of the Federal Arbitration Act: Im-
plications on State Procedural Law, 70 N.D. L. Rev. 459, 478 (1994).
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eager to regulate in this area might simply resurrect consumer pro-
tection measures. However, preemption of these under Southland
was always questionable since they seem consistent with a pre-arbi-
tration policy. Specifically, these statutes would help to guarantee
that arbitration clauses are actually negotiated and the result of fair
trade practices, which might, in turn, instill consumer confidence in
arbitration.?

The question remains whether it is really worthwhile for the
Court to go to all of this trouble. Overturning Southland is not likely
to alter the enforcement of arbitration agreements tremendously.
And the Court probably did arrive at the “right” policy result. More-
over, if Congress had been that unhappy with the Court’s newly engi-
neered FAA, it always could have stepped in. But once we rationalize
one situation because the ends justify the Court’s constitutionally
questionable means, it becomes difficult to draw the line. With Al-
lied-Bruce Terminix, the Court could have had the best of both worlds
— it could have retraced its steps to Bernhardt and amended the
forty years of dubious law that followed, while at the same time fulfil-
ling its policy objective of promoting arbitration. Instead, the Court
chose to cling to precedents that may have been sound on policy
grounds but were intellectually dishonest.

79. See Rita M. Cain, Preemption of State Arbitration Statutes: The Exaggerated
Federal Policy Favoring Arbitration, 19 J. ConteEMP. L. 1, 16-17 (1993).








