


160 Harvard Negotiation Law Review [Vol. 1:139

In addition, negotiators may be able to settle more readily than
litigators because they will not honor the litigators’ sunk costs for
trial preparation. Litigators, working under the traditional struc-
ture, may ask themselves, “After doing this research, writing these
briefs, and preparing those witnesses for trial, wouldn’t it be a waste
of all that time and effort if we settled now?” Litigators may pay too
much attention to the sunk costs which are “like spilt milk. They are
past and irreversible outflows . . . and so they should be ignored.”s6

Thus, by distinguishing negotiation from litigation, clients may
achieve better and quicker settlements because negotiators will tend
to take the negotiation process more seriously and will prepare more
thoroughly.

7. Infusion of Rationality

Some disputes are transformed into lawsuits when the parties
become overly emotionalé? and lose their ability to deal effectively
with each other: “[Tlhe parties may be more ready for battle than for
cooperatively working out a solution to a common problem.”¢® Law-
yers’ responses to their emotional clients can vary significantly. At
times lawyers fan their clients’ emotions. This can occur either inten-
tionally, if the lawyer is trying to drum up business, or unintention-
ally, if the lawyer becomes caught up in her client’s story.

Although some attorneys may be able to disentangle competing
claims and control emotions by approaching their work in a business-
like fashion, negotiators are better positioned to introduce a measure
of rationality into an emotional situation. If they have training or
experience in negotiation, they may have learned tactics for defusing
emotions, such as acknowledging emotions, allowing the other party
to let off steam, and not reacting to emotional outbursts.s? Ideally,
this skill should extend not only to calming the other side but also to

example, Lewicki and Litterer assert, “We believe effective planning and preparation
to be the most critical elements in achieving negotiation objectives. With effective
planning and goal setting, most negotiators can achieve their objectives; without it,
results occur more by chance than by what the negotiator does.” Roy J. Lewicki &
JosepH A. LITTERER, NEGOTIATION 45 (1985).

66. RicHArRD A. BrReALEY & StEWART C. MYERS, PRINCIPLES OF CORFPORATE FI-
NANCE 95 (3d ed. 1988).

67. Some parties may purposefully become emotional in order to appear to act
irrationally. See RoBeERT H. FRANK, Passions WiTHIN REAsON: THE STRATEGIC ROLE
OF THE EMOTIONS 4 (1988) (demonstrating how individuals sometimes use their pas-
sions to serve their interests by committing themselves to particular forms of
behavior).

68. FISHER ET AL., supra note 14, at 29.

69. See id. at 29--32,
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pacifying one’s own emotional clients, which may be the first step to
settling a case.” If negotiators can draw upon more refined interper-
sonal skills, they will manage the emotions surrounding the lawsuit
better, freeing them to tackle the dispute on its merits and thereby
aiding the settlement process.

Potentially even more important is an enhanced ability of negoti-
ators to recognize the lose-lose potential of litigation. Trying cases in
court has been likened to the “escalation game,” which is played by
auctioning off a certain amount of money, say $10, on the condition
that the second-highest bidder also pays the auctioneer the amount of
his losing bid without getting anything in return (the highest bidder
pays the auctioneer the amount of her winning bid and gets the
$10).71 For example, if the two highest bids are $9 and $8, then the
$9 bidder pays $9 for the $10 bill, and the $8 bidder just loses $8
outright.”?2 The same payoff patterns occur in trials — only one party
achieves the prize (obtaining a favorable outcome), yet both parties
generally pay their litigation expenses, so the loser in court ends up
like a second-highest bidder in the escalation game. Furthermore,
both litigation and the escalation game are driven by emotion. As
Raiffa observed from his experiences with the escalation game, “the
players were angry. The dollar bill had become the least of their
objectives; each was now intent on winning out over the other.””3
Likewise, clients immersed in lawsuits have a tendency to become
irrationally focused on beating the other side.

It can be extremely important for lawyers to help their clients
recognize litigation as a potentially dangerous escalation game.74
Unfortunately, litigators unable to escape the win-lose attitude of

70. After they help their clients become less emotional, the negotiators may be
able to impress upon them the value of an apology to the other side. When the other
party feels wronged, this can be a crucial step before settlement can be reached. See
Melvin A. Eisenberg, Private Ordering Through Negotiation: Dispute-Settlement and
Rulemaking, 89 Harv. L. Rev. 637, 660 (1976) (“A settlement often cannot be
achieved unless the respondent accounts for his past actions by explicitly or implicitly
admitting that a norm-violation has occurred.”).

71. Rarrra, supra note 18, at 85-90.

72. What often transpires in the escalation game is that the bidding exceeds $10
and both parties lose money to the auctioneer.

73. Id. at 86.

74. Litigators might counter that it is actually irrational or tactically unsound to
propose settlement too early because that might signal weakness to the other side and
thereby worsen one’s bargaining position. Fisher responds, however, that the separa-
tion of litigation and negotiation “could eliminate that widespread working assump-
tion that the lawyer who is talking settlement must have a weak case. When
settlement is being handled by a specialist who never litigates, a proposal to talk
settlement is no sign of weakness.” Fisher, supra note 35, at 1223.
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trial may fail to appreciate just how much it costs their clients to
pursue their claims in court. Negotiators are better situated to ex-
plain rationally to their clients how early settlement can meet their
financial interests. By dampening the emotional effects, they may
enable their clients to avoid the resulting pitfalls of the escalation
game.” Thus, by infusing rationality into an emotional situation,
negotiators may be able to facilitate resolution of the dispute.

8. Management of Time Pressure

Time pressure can be a major factor contributing to agreement
during a negotiation.”® Negotiations frequently drag on until the
deadline approaches, at which point the parties express a greater
willingness to make concessions so that they can reach an agree-
ment.”” This partially explains why many lawsuits do not settle until
prior to trial.

Clients could utilize negotiators to harness time pressure and
thereby increase the chance for early agreement. The client would
instruct a negotiator to try to settle the case within a certain time
period. At the end of that period, the client would irrevocably decide
whether to accept whatever settlement could be reached or to proceed
to trial. In the latter case, the client would terminate the services of
the negotiator and would not engage in any further settlement dis-
cussions. Of course, the client would inform the other party of the

75. Raiffa notes that mere recognition of its structure may not be enough to side-
step the escalation game:

Many subjects who agree to bid in this game know that it can be a trap —

that it is often a game that is best avoided. There is, though, a psychological

catch: if it makes sense for you not to play, it makes equally good sense for

the other bidder not to play — so maybe, after all, you should play. And

round and round this line of reasoning goes.
RaIFFa, supra note 18, at 86.

76. Infact, one argument against separating the negotiation from the litigation is
that perhaps lawsuits fail to settle expediently, not because of greed or purposeful
delay on the part of the lawyers, but due to the natural tendency of negotiations to
last until the bitter end. If so, clients may not benefit from having separate negotia-
tors and litigators because agreement will not be reached until the eleventh hour
anyway.

On the other hand, it is quite possible that the deadline problem is not completely
determinative, but merely reinforces other factors, such as the litigators’ desire to bill
more hours or their neglect of the settlement process. At a minimum, a negotiator
could stress how much the parties stand to lose in legal fees if they wait until right
before trial to reach agreement.

77. An approaching deadline may lead negotiators to soften demands, increase
the pressure to agree, and allow negotiators to justify concessions based on the exter-
nal deadline rather than on weakness or pressure from the opposing negotiator. See
Lewickr & LITTERER, supra note 65, at 152,
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impending end of settlement opportunities and the fact that the con-
tinuing litigator would not become involved in settlement discus-
sions. By scheduling an early decision date, the client and negotiator
could thereby create an artificial deadline to spur settlement.?8

The success of such a scheme depends heavily on the credibility
of the threat to terminate settlement. Clients might need to forgo
possible settlements in the short-run in order to achieve the desired
reputation. Another way to increase credibility would be for the ne-
gotiator to bind herself to terminate settlement discussions after a
certain point. She could do this, for example, by accepting engage-
ments elsewhere that make further negotiations impossible.

Creating an artificial deadline may be particularly useful if the
other side is under less time pressure and purposefully stalls in order
to gain the upper hand.”® As Raiffa explains,

The party that negotiates in haste is often at a disadvantage.

The penalties incurred in delays may be quite different for the

two parties, and this disecrepancy can be used to the advantage

of one side . . . In some negotiations, the tactic of one side might

be to delay negotiations indefinitely.80
By instituting an early deadline for settlement, the negotiator can
attempt to overcome this asymmetry by pressuring the other party to
operate in an expedited manner.5?

9. Utilization of Repeat Players

A fundamental benefit of hiring a negotiator for settlement pur-
poses is that such a person is likely to be a repeat player in the nego-
tiation game.®2 On the most basic level, iterated dealings enable

78. This tactic would not work as effectively when a lawyer is both litigator and
negotiator because that lawyer would continually deal with the other party and would
have a harder time remaining unavailable for negotiation. Using a separate negotia-
tor, on the other hand, allows for the possibility that the negotiator will disappear
entirely from the case. The threat to break off negotiations, therefore, will be more
credible when a separate negotiator is employed.

79. Alternatively, delay is sometimes used as a strategic tool to signal private
information. See Peter C. Cramton, Strategic Delay in Bargaining with Two-Sided
Uncertainty, 59 Rev. oF Econ. Stup. 205, 207 (1992).

80. RAIFFA, supra note 18, at 16.

81. See Lewicxi & LITTERER, supra note 65, at 154 (noting that “parties at a
‘deadline disadvantage’ may overcome this disadvantage by creating positive incen-
tives for quick agreement . . . . In general, the best way to accomplish this objective is
to offer the opponent added features and options that ‘disappear’ if they are not
quickly accepted”) (emphasis omitted).

82. For a discussion on how lawyers’ status as repeat players can lead to coopera-
tive behavior in litigation, see Ronald J. Gilson & Robert H. Mnookin, Disputing
Through Agents: Cooperation and Conflict Between Lawyers in Litigation, 94 CoLus.
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negotiators to get to know one another and build trusting relation-
ships.83 Increased trust can facilitate better exchange of clients’ un-
derlying interests and thereby promote more efficient and creative
agreements.

In addition, repeat players can alter the fundamental structure
of the bargaining game. Lax and Sebenius model the basic structure
of a negotiation as a strategic choice between “claiming value” and
“creating value,” forming a type of prisoner’s dilemma84 that they la-
bel the “Negotiator’s Dilemma.”®5 In a one-shot prisoner’s dilemma,
it is extremely difficult for parties to cooperate because there is no
means of “punishing” the other for defection.8¢ The greatest possibil-
ity for cooperation exists when the prisoner’s dilemma is played re-
peatedly and neither party knows when the last game will occur.87

The implication for the negotiator’s dilemma game is that negoti-
ators who know that they may face each other in the future have a
heightened incentive to cooperate by selecting the “creating value”
mode. Furthermore, unlike the traditional prisoner’s dilemma, nego-
tiators can communicate with each other, opening up the possibility

L. Rev. 509, 525 (1994) (arguing that lawyers can signal their status as cooperative
lawyers in order to achieve less costly litigation for the parties). Being a repeat player
may be less important in large legal markets, where the agents are less likely to nego-
tiate with one another in the future. In addition, some clients do maintain long-term
relationships with the opposing party and therefore may be able to accomplish the
same result as repeat player agents.

83. On the other hand, repeated dealings may lead attorneys to distrust one an-
other, which could foment animosity and impede their ability to reach agreement,

84. Tor a description of the classical prisoner’s dilemma, see ROBERT AXELROD,
Tae EvoLuTtiON oF COOPERATION 7 (1984); Eric RASMUSEN, GAMES AND INFORMATION:
Ax INTRODUCTION TO GAME THEORY 28-29 (1989); DaviDp A. Lax & JamEs K. SEBENIUS,
THE MANAGER As NEGOTIATOR: BARGAINING FOR COOPERATION AND COMPETITIVE GAIN
158 (1986).

85. Lax AND SEBENIUS, supra note 84, at 154-82. Essentially the situation works
as follows: If either player claims and the other creates, the one who claims has a
“oreat” outcome, and the one who creates has a “terrible” outcome. If both players
claim, then they each attain a “mediocre” outcome. If both players create, they both
have a “good” outcome. Because claiming turns out to be a dominant strategy, the
unfortunate implication is that both parties end up claiming, thereby doing “medio-
cre,” when they both could have created and obtained a “good” outcome.

86. Even in an iterated prisoner’s dilemma with a finite number of plays, the
parties may have difficulty cooperating because each knows the other will defect in
the last round. See RoBerT D. Luce & Howarp Ra1rra, GAMES AND DEcisiONs: INTRO-
DUCTION aND CRITICAL SURVEY 94-102 (1957).

87. AXELROD, supra note 84, at 10-11. The tit-for-tat strategy emerged as the
winner in Axelrod’s computer tournaments when the first round consisted of 200 iter-
ations. See id. at 30. Note that cooperation is predicated upon the ability of each
party to observe defections by the other party. See Lax & SEBENIUS, supra note 84, at
161. ’
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of committing themselves to cooperation.®® Consequently, by intro-
ducing negotiators who are repeat players, clients should benefit
from the attention focused on creating value and from their dispute
being settled more quickly and wisely.8°

It is important to note that traditional lawyers who do a fair
amount of negotiations can provide the same benefits associated with
being a repeat player. What special advantages, then, do negotiators
offer? First, if they specialize in negotiation, they will have been in-
volved in more negotiations and therefore are more likely to have de-
veloped their status as a repeat player. Second, lawyers who also
litigate may have generated hostility in prior lawsuits, thereby de-
stroying some of the repeat-player goodwill and making it more diffi-
cult to build up the requisite trust and cooperation in the present
conflict. Third, since negotiators are detached from the litigation in
the current conflict, they should be less likely to be stuck in the com-
petitive claiming modes and should be more amenable to seeking co-
operative solutions. Thus, while the benefits of being a repeat player
are theoretically available to traditional lawyers and negotiators
alike, it seems that negotiators are better situated to create and capi-
talize on the advantages that flow from being a repeat player.

10. Minimization of Strategic Manipulation

The opposing party may try to exploit strategically the novel sep-
aration structure in order to capture additional gains.?0 In particu-
lar, the opposing party might attempt to play the litigator and the
negotiator off each other. For example, in settlement discussions
with the negotiator, the opposing attorney may say,

88. See id. at 163. An important issue is whether the negotiators can readily
detect when their counterparts are claiming or creating, If they can truly create bind-
ing commitments, then the entire prisoner’s dilemma structure vill disappear. See
Gilson & Mnookin, supra note 82, at 517.

89. Note that the repeat-player structure can create a potential conflict of inter-
est for the negotiator. Negotiators concerned about present and future bargaining
opportunities with their counterparts may decide to “sacrifice” one particular client in
order o benefit future clients.

80. There are a number of strategic games either client can employ. For exam-
ple, they can manipulate their agents by using them in a commitment strategy or as
information probes. The separation structure does not exacerbate these possibilities
— clients can utilize a commitment strategy just as easily with their traditional law-
yer as with a negotiator. If anything, these strategies may be less disruptive under
the separation structure because it may be easier for the client to replace the negotia-
tor and hence extricate himself from any unwise commitments. Hence, this section
does not discuss those strategies but instead focuses upon tactics that become avail-
able only when the separation strategy is employed (such as exploiting the interac-
tions between the litigator and negotiator).
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Listen, we’'re making great progress in the negotiations, but

your colleague is harassing my client in depositions, and my cli-

ent is becoming so angry that he might abort the settlement dis-

cussions. Can you talk to the litigator and get her to back off the

depositions so that we can concentrate on getting this thing
settled?
Such a request may be legitimate or may be a ploy to derail litigation
efforts. It may also be an attempt to foment discord between the liti-
gator and the negotiator by spurring the negotiator to complain to the
client about the litigator’s supposedly hostile actions.

While these strategic manipulations are bothersome, they hardly
present an insurmountable problem. The negotiator could respond to
the request with, “Unfortunately I have no authority over the litiga-
tor and am unable to pull her back. Only the client can do that. And
the only way I can influence the client in such a fashion is to bring
back a signed agreement. So, let’s get to work.” In fact, the negotia-
tor could even turn the situation to her advantage by playing the
good cop/bad cop routine. She could inform the other party that the
litigator is a fierce gladiator who is dying to litigate the case if she
fails to bring something good back to the client. Thus, while poten-
tially disruptive, the threat from strategic manipulations can be care-
fully neutralized.

IIT. ConNCLUSION

Significant benefits are associated with the client’s delegation of
the litigation and negotiation responsibilities to separate individuals.
The negotiator’s financial and non-financial incentives can be more
easily conformed to the client’s interests, resulting in quicker settle-
ments that reduce the client’s legal bills. The negotiator may also be
more objective and hence able to provide more accurate information
to the client. Furthermore, the negotiator may have better-developed
negotiation skills that enhance her creativity, rationality, and ability
to offset cognitive biases. Finally, the negotiator may benefit the cli-
ent by focusing on the settlement and providing advice separate from
the litigator about how to proceed.

However, separating the litigation and negotiation duties does
create disadvantages. The most important is that the client will have
to underwrite two learning curves instead of one, thereby increasing
costs. Another underlying concern is the possibility that the other
side will refuse to participate. If only one client hires a separate ne-
gotiator while the other party continues the traditional approach of
continuous delay, then there may be little or no gain.
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When should the client employ the separation strategy??® The
client must somehow weigh the expense of a negotiator with the hope
that the negotiator will deliver a settlement that is quick (thereby
reducing the client’s legal bills) and of higher quality.92 Separation
makes the most sense in large, complicated cases where a great deal
of money is at stake, the legal bills are high, the separate negotiator
will add little incremental expense, and the potential benefit to a su-
perior settlement is very attractive. However, in smaller and more
routine cases, clients may be better off saving their money and hiring
one attorney to handle both aspects.93 Therefore, the client’s decision
whether to employ the separation strategy is a case by case analysis
that depends upon the incremental costs of the negotiator versus the
probability and desirability of a faster?¢ and better settlement.

91. Note that it may be particularly difficult for the client to make this calcula-
tion when his usual litigators are aggressively trying to convince him that they can
handle the job alone and that the separation structure would be counterpreductive.

92. Tt is possible that the litigator would eventually reach a settlement that is
more favorable for the client. The client can never know this ahead of time and must
make a decision based on the probabilities of various outcomes. The longer the litiga-
tor waits before settlement, the clearer the court resolution becomes. The resulting
settlement will reflect whether the court resolution would be favorable for the client.
To illustrate, say the litigator waits to settle until after trial (but before the appeal).
If the client won at trial, the settlement will be terrific. But if the client lost at trial,
the settlement will be terrible. In essence, the expected value of settlement well
before trial may be more desirable than the expected value of going to trial. If trialis
selected, however, the resulting outcome may turn out to be more favorable (or some-
times less favorable) than expected. Consequently, by not settling earlier, a litigator
might end up handing the client a favorable outcome even though the decision not to
settle was actually the wrong one at the time it was made.

93. This is particularly true if a client can find the rare lawyer who is skilled in
both litigation and negotiation, can shift between the two skills with ease, and keeps
only her client’s best interests in mind. In this scenario, the client can do no better
than to stick with that one attorney.

94. In order to evaluate the value of a fast settlement, the client must ask him-
self, “How expensive will my legal bills be if I do not settle this case quickly?”








