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principle, a mediator can use a decision tree to highlight and chal-
lenge parties’ implicit valuation of the principles at hand. For exam-
ple, suppose that the XYZ Company refuses to settle for more than
$50,000, preferring to go to court as a matter of principle. The media-
tor can ask the defendant whether he is willing to sacrifice over
$88,000 (the difference between the acceptable settlement figure and
the expected cost of litigation) to establish the principle that cne
should not settle baseless claims. If the principle is so important to
the defendant that he answers in the affirmative, the parties can save
time and money by terminating the mediation and the settlement ne-
gotiations. On the other hand, if the defendant determines that the
value of the principle is not as great as the exposure to liability
modeled by the decision tree, he will decide to relax the artificial
$50,000 settlement cap in the name of rational decision-making.

B. Collateral Effects

In addition to resolving some of the above barriers to settlement,
the use of decision analysis by a mediator can benefit the parties
through several collateral effects.

1. Setting Client Expectations

The translation of focused discussions into hard numbers serves
as a valuable tool through which lawyers can communicate with their
clients about case valuation and settlement decisions. The average
layperson is ill-equipped to decipher legal argument and strategy for
purposes of decision-making. If he has an effective lawyer who ar-
gues persuasively, the layperson may find it difficult to see weak-
nesses in his own case. Much as a mini-trial affords decision-makers
the opportunity to hear opposing counsel’s arguments directly,3° deci-
sion analysis affords the opportunity to demonstrate the expected
bottom-line impact of those arguments on the range of potential liti-
gated outcomes.

2. Enhancing Cooperation

When both parties and the mediator understand the grounds for
the parties’ differing valuations of the case, the mediator can help the
parties to treat the dispute as a joint problem. The decision tree can
divert the lawyers’ energies away from battling one another and to-
ward finding creative ways to exploit their different perceptions in a

30. See Eric D. Green et al., Settling Large Case Litigation: An Alternate Ap-
proach, 11 Lov. L.A. L. Rev. 493, 509 (1978).
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settlement agreement. This shift in focus can also defuse the emo-
tional barriers to settlement by fostering an atmosphere in which
specific disagreements on points of law are addressed in technical
rather than rhetorical debate.

3. Legitimacy

The use of a recognized methodology to model litigation risk,
combined with the use of a computer and specialized software, adds
legitimacy to the mediation process. This legitimacy is helpful both
in motivating the attorneys to settle and in persuading clients that
there is a rational and articulable basis for agreeing to a particular
settlement.

C. Implications

Once decision analysis has been utilized, the dispute resolution
process can take any of several turns. The case may settle immedi-
ately. The parties may reach agreement on subsidiary issues and use
the momentum from a partial settlement to propel them toward a
more complete one. The parties may identify a limited number of is-
sues on which they fundamentally disagree, submit those issues to
binding arbitration, and design a settlement package whose terms
depend, in whole or in part, on the arbitration result. The parties
may fail to reach any agreement; however, they will walk away with
a more complete understanding of the weaknesses and risks associ-
ated with their respective cases, which may lead to a future
settlement.

IV. OsstacLes To Ust orF DEcISION ANALYSIS IN MEDIATION

Parties or their lawyers may resist using decision analysis be-
cause of unfamiliarity with either the underlying concepts or their
application. These obstacles to the use of decision analysis are en-
countered frequently and can resurface in different ways as the tree
is created and analyzed. Thus, if decision analysis is to be employed
successfully, mediators should be aware of the various obstacles to
the use of decision analysis, as well as available techniques for over-
coming them.31

31. These obstacles include: discomfort with mathematics, discomfort with com-
puters, unwillingness to cede control to a medel, unwillingness to share probability
estimates with the mediator, failure to achieve buy-in, and reluctance to anchor ex-
pectations at an as-yet-undetermined figure.



130 Harvard Negotiation Law Review [Vol. 1:113

A. Overcoming Common Obstacles
1. Discomfort With Mathematics

Many lawyers are uncomfortable with the mathematical con-
cepts that underlie decision analysis. A lawyer may be reluctant to
engage in decision analysis out of fear that (1) his lack of familiarity
with the techniques for assigning probabilities and analyzing results
will put him at a competitive disadvantage, or (2) he will be embar-
rassed in front of his client or opposing counsel. To induce the lawyer
to engage in the conceptual process of designing the tree, the media-
tor can start with its structure while omitting probabilities and
payoffs. The lawyer who has helped to create the tree will be more
willing to make the leap to mathematics when the time comes. At
that point, the mediator can teach the basic principles of decision
analysis using simple examples and apply the mathematical princi-
ples to the case only when they are understood by all.

2. Discomfort With Computers

Compiex decision analysis is simply impractical without the use
of a computer. Software exists to model complex decision trees easily
and powerfully,32 and it also allows real-time testing of different val-
ues and estimates in the course of mediation. To the extent that a
lawyer is uncomfortable with computers, he may be resistant to their
use in the mediation. Mediators can avoid this barrier by starting
with pen and paper to model the tree in its early stages, and moving
to the computer only when the lawyer realizes the tedium of drawing
diagrams by hand.

8. Unuwillingness to Cede “Control” to a Model

Even the most mathematically-inclined, computer-literate law-
yer may be reluctant to engage in decision analysis because it may
appear to wrest control of the settlement away from him in a way
that simple mediation does not. When a model is designed to repre-
sent the litigation, the mediator’s ability to manipulate it and achieve
different results may seem to appropriate from the lawyer a crucial
element of his role: the ability to persuade others to adopt his view of
a case’s value. The prospect of allowing opinions to be swayed
through the click of a button may be quite frightening.

32. See supra note 7.
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To counteract this reaction, a mediator can reframe the activity
in terms of simply thinking through the parties’ decisions. By em-
phasizing that no irrevocable commitments are made by engaging in
the analysis and that the effort is merely an attempt to assess the
value of the case in a structured fashion, the mediator can defuse
some of the lawyer’s anxiety about losing control of the process.

4. Unuwillingness to Share Probability Estimates With
Mediator; Resistance to Changing Perceptions

Lawyers often posture with the mediator and try to convince him
that their cases are stronger than they really are, particularly in
evaluative mediation. To the extent that strategic advantage may be
gained by convincing the mediator of the merits of one’s case, each
lawyer may be unwilling to share his real probability estimates with
the mediator, or to change his beliefs about the merits on the other
side. A lawyer who knows that his chances of winning a motion for
summary judgment are infinitesimal is unlikely to say so to the medi-
ator; he is even less likely to admit his poor position to his opponent.
These problems inhere in any mediation, and techniques used by the
mediator (such as reality testing and exploration of contingent settle-
ments) to address them in other circumstances are equally applicable
here.

5. Failure to Achieve Buy-in

As with settlement agreements in general, lawyers and their cli-
ents will be more reluctant to accept decision-analytic models if they
do not help to forge them. At the same time, a mediator will get
bogged down in details if he seeks to mediate the addition of each
branch and probability. The mediator can circumvent this conun-
drum by mediating the design of the tree’s structure without allowing
the entry of any probabilities or other numbers. Once the parties
have developed a mutually acceptable structure, they will often feel
enough ownership of the model to surmount the buy-in problem.

6. Reluctance to Anchor Expectations at an As-yet-
undetermined Figure

Lawyers may refuse to use decision analysis for fear of anchor-
ing. Once the model is developed, the party whose position is closer
to the model’s result may anchor his bargaining position to the model
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and resist further concessions.3® Because neither party knows in ad-
vance whether the model will favor its position, both parties may de-
cide that it is safer to avoid the risk of an unfavorable anchor.

This obstacle to the use of decision analysis may be the most dif-
ficult to overcome, partly because parties will rarely state the objec-
tion explicitly. The mediator can surmount this obstacle by
reemphasizing that the numbers reflect merely a preliminary at-
tempt at an accurate model and represent only points in a range of
reasonable figures. By explaining the use of sensitivity analysis early
in the process, the mediator can reinforce the idea that precision is
rather unimportant with respect to certain numbers, and that parties
should thus reserve judgment on the importance of accuracy until af-
ter initial analyses have been performed.

V. ConNcrLusioN

Whether or not to employ decision analysis is, like many deci-
sions faced by a mediator, a strategic decision. Just as mediation is
not appropriate to all disputes, decision analysis is not appropriate to
all mediations; unfortunately, there is no concrete set of rules that
can be applied to determine whether a particular mediation would
benefit from using the methodology.

In some instances, characteristics of the dispute itself will drive a
mediator’s election to use decision analysis. For example, a mediator
might be more likely to do so if a major barrier to settlement is differ-
ent predictions of trial outcome than if issues of principle, pride, or
precedent dominate. A mediator should contemplate which barriers
to settlement are hindering resolution of the dispute and consider
whether, under the circumstances, decision analysis would aid in
overcoming them.

In other instances, characteristics of the individuals involved
might lead a mediator to draw conclusions about the suitability of
decision analysis for the mediation of their dispute. For example, if
the parties and lawyers demonstrate a complete lack of familiarity
with mathematical concepts and computers, the effort required by
the mediator to overcome their hostility and teach them the neces-
sary fundamentals may not be worth the potential benefits. A media-
tor should thus consider the qualities of the individuals involved and
formulate a strategy appropriate to them.

33. See Kahneman & Tversky, supra note 27, at 57-59 (describing the influence
of “reference points” on settlement values).
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A key predictor of the success of the technique is the mediator
himself. He must be credible to both parties and experienced in both
traditional mediation and litigation risk analysis. Unless the parties
have faith in the mediator’s judgment and ability to guide them in
the right direction, the process is likely to fail. Thus, a mediator
should familiarize himself in advance with the concepts of decision
analysis, the techniques for exploiting it maximally in mediation, and
the software necessary to do so efficiently.

Decision analysis is certainly not a panacea for all mediators’
woes. Mediators must be aware of the strengths and limitations of
decision analysis, as well as the obstacles to its use, before deciding
whether and how to use it. Decision analysis has the potential to
facilitate the resolution of particularly intractable disputes. A media-
tor who adds it to his toolbox should find the payoff handsome.
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AprpENDIX A: FUNDAMENTALS OF DECISION ANALYSIS

A decision tree is a graphical representation of a complex deci-
sion. Developed in the 1960’s for use in business education, decision
trees are flexible enough to be used for many types of decisions. Pro-
fessionals in the fields of business, economics, medicine, public policy,
engineering, and law all use decision trees when multiple uncertain-
ties complicate the decision process.

A. Structure

Decision trees are organized chronologically, from left to right.
They contain “nodes” of three different types: decision, chance, and
terminal. A decision node (represented by a square) denotes a point
at which the decision-maker must choose between two or more op-
tions. A chance node (represented by a circle) denotes a point where
the decision-maker has no control over the outcome; each event fol-
lowing a chance node has a probability associated with it that reflects
how likely it is to occur. Terminal nodes (represented by triangles)
denote final outcomes, after which no events relevant to the decision
are considered.

The following simple decision tree represents a situation in
which a personal injury plaintiff must decide whether to proceed to
trial with a chance of recovering $1,000 or settle for $500. (See Fig.
A.) Assume that you represent the plaintiff in this lawsuit.

FIGURE A

litigate
plaintiff's personal injury decision tree

500

The plaintiff faces two choices — litigate or settle — which are
represented by branches emanating from the decision node at the
left. If the plaintiff settles, the inquiry is complete: he gets $500 and
the dispute ends. If he chooses to litigate, there are two possible out-
comes: win (a terminal node with a payoff of $1,000) and lose (a ter-
minal node with a payoff of zero). For purposes of this example, all of
the uncertainties associated with litigation (other than liability), as
well as costs, are ignored.

To make this decision intelligently, the plaintiff must assess how
likely he is to win if litigation is pursued. A $500 settlement offer
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may seem inadequate if the plaintiff has an excellent chance of win-
ning $1,000; however, the offer may be very attractive if a successful
outcome is less certain. In order to be more precise, we must assign
probabilities to the uncertain events modeled by the tree. In this
simple case, we must assess the likelihood that the plaintiff will win
at trial.

Assume that, in your professional judgment, your client has a
40% (.4) chance of winning at trial. This probability would be dis-
played beneath the node labeled “win.” Accordingly, a probability of
60% (.6) would be displayed beneath the node labeled “lose.” (See
Fig. B.)

Ficure B

lingate
plaintiff's personal injury decision tree

B. Calculation

Settlement is apparently preferable to litigation in this case be-
cause the probability of winning is not high enough to risk the gam-
ble of trial. This evaluation is based on a concept called expected
value or expected monetary value. The expected value of a node is
defined as the sum of the products of the probabilities and payoffs of
its branches. In other words, the expected value of a course of action
is the average value of taking that course of action many times. If
one were to try cases identical to this case one hundred times, about
forty would result in a victory while sixty would result in a loss. The
average recovery would be 40 victories at $1,000 per victory, or
$40,000, plus 60 losses at $0 per loss, divided by 100 cases tried, for
an average recovery of $400.3¢ Thus, the expected value associated
with the “litigate” node is $400. (See Fig. C.)

34. The same result can be reached by (1) multiplying the probability of victory,
0.4, by the payoff associated with one victory; (2) multiplying the probability of defeat,
0.6, by the payoff associated with one defeat; and (3) adding the two together, for an
expected value of $400 + $0 = $400.
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Ficure C

win
litigate .
g 4@ 0.400

lose
0.600

<] 500 = 500; P = 1.000]

plaintiff's personal injury decision tree

C. Different Kinds of Trees

A distinction must be drawn between decision trees and chance
trees. A decision tree is a tree whose first node (the “root” node) is a
decision node; thus, it models a situation in which the events being
modeled are triggered by an initial decision to be made by the deci-
sion-maker. A chance tree (or “event tree”) is a tree whose root is a
chance node; in other words, no decision is required. It is used to
model events over which the decision-maker has no control, and its
value represents the value of being faced with the modeled set of
uncertainties.

Chance trees are often embedded in decision trees. For example,
one can examine the chance tree that represents the litigation alter-
native in the example above. Its expected value, $400, represents the
expected value of litigation. (See Fig. D.)

Figure D
win
_ —— [ 1,000 = 1000; P = 0.400]
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D. More Complex Trees

The concept of expected value is at the core of all decision analy-
sis. In more complex trees, the expected value is calculated in stages.
In the example below, a motion for summary judgment is interposed
between the decision to litigate and the outcome of the trial. (See
Fig. E.)

Ficure E

plaintff's personal injury decision tree
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If your client chooses to litigate, the defendant will move for sum-
mary judgment, with a 10% chance of winning. If summary judg-
ment is denied, the same win/lose chance tree from Figure D follows
the denial of summary judgment.

To calculate the expected value of this tree, the decision analyst
starts at the right side. As discussed above, by multiplying the
probability of winning by the damage award, multiplying the
probability of defeat at trial by the payoff, and adding the two figures
together, an expected value of $400 is calculated and displayed next
to the node “SJ denied.” Thus, the expected value of the case upon
denial of summary judgment is $400.

The plaintiff’s expected value of litigation must also take into ac-
count the possibility of losing on summary judgment. Thus, the ex-
pected value of litigation is calculated by multiplying the expected
value associated with the denial of summary judgment, $400, by the
probability that summary judgment will be denied, 90 percent. This
figure, $360, is added to the product of the zero value of losing on
summary judgment and the 10% probability of losing on summary
judgment. The expected value of litigation is thus $360. The $40 dif-
ference between this expected value and the expected value in the
simpler example reflects the risk that the plaintiff will lose on sum-
mary judgment. Since a $500 settlement offer is preferable to a liti-
gation alternative whose expected value is $360, your client would be
well-advised to settle the case.35

35. For more background on decision analysis, see generally HowaArD RAIFFA, DE-
CISION ANALYSIS: INTRODUCTORY LECTURES ON CHOICES UNDER UNCERTAINTY (1968)
{(developing decision analysis as a methodology for analyzing complex decisions under
uncertainty).








