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Although American lawyers have always negotiated, the study of
negotiation within university-based, American law schools is a com-
paratively recent phenomenon. Nevertheless, the strength and vari-
ety of scholarly work connected to this journal’s mission gives us
hope. There has been an explosion of scholarly interest in how law
and legal institutions affect negotiations in both the realms of dispute
resolution and deal making. Largely as a result of scholarship writ-
ten during the last twenty years, few would quarrel with the funda-
mental proposition that the formal legal system — through both
substantive endowments and procedural requirements — not only in-
fluences a dispute’s expected outcome in court but also may typically
influence out-of-court settlements.5 Analogously, for transactional
lawyers, scholars now analyze the impact of various “default rules”
on the allocation of risks, rights, and responsibilities that business
lawyers can rearrange through private ordering.6

One striking feature of much contemporary legal scholarship is
the extent to which it draws upon and uses the methods and insights
of a variety of other disciplines of relevance to negotiation.?” Game
theorists study strategic interaction;® economists are concerned with
how different laws create different incentives and with the efficiency
effects of alternative arrangements; organizational theorists are con-
cerned with principals and agents and issues of incentives and moni-
toring;® social psychologists worry about reactive devaluation;*©

5. See Robert H. Mnookin & Lewis Kornhauser, Bargaining in the Shadow of
the Law: The Case of Divorce, 88 YaLe L.J. 950 passim (1979) (discussing the relation-
ship between the formal legal system and informal settlement behavior).

6. See, e.g., Lucian A. Bebchuk, The Debate on Contractual Freedom in Corpo-
rate Law, 89 CoLum. L. Rev. 1395 (1989); Ian Ayres & Robert Gertner, Filling Gaps in
Incomplete Contracts: An Economic Theory of Default Rules, 99 YaLe L.J. 87 (1989),

7. See, e.g., Jennifer G. Brown & Ian Ayres, Economic Rationales for Mediation,
80 Va. L. Rev. 323 (1994); Chris Guthrie & Russell Korobkin, Psychological Barriers
to Litigation Settlement: An Experimental Approach, 93 MicH, L. Rev. 107, 109 (1994)
(applying psychological studies of framing effects to litigation and settlement). See
generally Barriers 70 CoNFLICT RESoLUTION (Kenneth Arrow et al. eds., 1995) (col-
lecting articles on conflict resolution from a variety of disciplines).

8. See, eg., Doucras G. Bammp ET AL, GAME THEORY AND THE Law (1994);
AvinasH K. Dt & Barry J. NALEBUFF, THINKING STRATEGICALLY (1991); Eric Ras-
MUSEN, GAMES AND INFORMATION: AN INTRODUCTION TO GAnte THEORY (1989).

9. Seg e.g., JoEN W. PRATT & RiCHARD J. ZECKHAUSER, PRINCIPALS AND AGENTS:
THE STRUCTURE OF BusinEss 1-36 (1991) (providing a summary of agency theory);
Geoffrey P. Miller, Some Agency Problems in Settlement, 16 J. LeGar Stup. 189, 203
(1987) (discussing the agency problem in the settlement context).

10. See, e.g., Lee Ross, Reactive Devaluation in Negotiation and Conflict Resolu-
tion, in BARrIERS TO CoNFLICT RESOLUTION, supra note 7, at 217.
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cognitive psychologists deal with biases and heuristics that negotia-
tors use, particularly in the face of uncertainty;!! and political scien-
tists study coalition formation and multi-party bargaining.l2 We
thus expect that the orientation of this new journal will be both eclec-
tic and interdisciplinary.

Our third claim is that significant ADR developments are occur-
ring in the legal and judicial realm. The Civil Justice Reform Act of
199013 required all federal districts to set up advisory committees to
address ways of remedying congestion and delay, including the use of
ADR mechanisms.}4 As a result, we are now witnessing a number of
promising experiments.15 A number of states (e.g., Ohio, Massachu-
setts, New Jersey) followed suit and set up ADR commissions or com-
mittees to address similar concerns on a state level. These judicial
activities in turn stimulated law firms to set up special ADR Practice
Groups to provide more effective dispute resolution services to cli-
ents.1’® And at least two states — Hawaii and Colorado — have
amended their Model Rules of Professional Conduct to exhort all at-
torneys to canvass relevant dispute resolution options with their cli-
ents.1?” We hope that this journal will be a forum for the critical study
of these and other related developments.

Finally, we believe that having this new journal at Harvard Law
School is particularly appropriate. We are fortunate to have a broad
range of scholars nearby who work on a wide array of issues in the
dispute resolution field. Some of these individuals are based at other
schools of Harvard, such as the John F. Kennedy School of Govern-
ment and the Harvard Business School. Others are working at

11. See, e.g., JUDGMENT UNDER UNCERTAINTY: HEURISTICS AND BIASES (Daniel
Kahneman et al. eds., 1982) (collecting relevant work on cognitive psychology).

12. See, e.g., Lisa L. MARTIN, COERCIVE COOPERATION: EXPLAINING MULTILATERAL
Economic Sanctions (1992); RosBerT D. PutnaMm & NicHoLas BAYNE, Hanging To-
GETHER: COOPERATION AND CONFLICT IN THE SEVEN-POWER Summits (1987); DoUuBLE-
Epcep DipLomacy: INTERNATIONAL BarcamNninge anDp Domestic Povritics (Peter B.
Evans et al. eds., 1993).

13. See Pub. L. No. 101-650 §§ 101-105, 104 Stat. 5089-98 (1990) (codified at 28
U.S.C. §§ 471-482 (Supp. IV 1992)).

14. See 28 U.S.C. § 471 (1988).

15. See Debra C. Moss, Reformers Tout ADR Programs: In a Cauldron of Federal
Civil Justice Experiments, Some Rise to the Top, 80 ABA J. 28 (Aug. 1994); Elizabeth
Plapinger & Donna Stienstra, ADR in Federal District Courts: A Practitioner’s Guide,
Disp. Res. Mag. (Spring 1996) (forthcoming). See generally Linda S. Mullenix, The
Counter-Reformation in Procedural Justice, 71 MINN. L. Rev. 875 (1992).

16. See CPR InstrrutE FOR Dispute REsoLutioN, Law Firm Pracrices 1N ADR:
1994 Survey FINDINGS (1994).

17. See Donald E. Paulson & Diane E. Kenty, Advising Clients of ADR Before
Filing a Lawsuit: A Perspective, BostoN B.J. 6 (Mar./Apr. 1996).
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schools such as MIT and Tufts that are part of the Program on Nego-
tiation family. In addition, and perhaps most relevant to the appro-
priateness of starting this new law review at Harvard, we have a
talented and ambitious group of students who helped to put forward
the idea of starting such a journal. They bring an impressive range of
relevant experience and course work, and the depth of their interest
in ADR processes signals not only the extent to which legal education
and the legal profession have been fundamentally transformed over
the last decades but also that we are justified in our optimism about
the field’s vitality. Thus, we are blessed to have here a synergistic
blend of valuable resources that bodes well for the future of this
journal.

For each of these four reasons, we welcome this first issue of the
Harvard Negotiation Law Review. We hope and expect that it will
serve as a means to stimulate and advance scholarly and professional
discussion about this growing field. Finally, we wish to note that
although we are proud of the dispute resolution work being done at
Harvard, we depend on thoughtful contributions from scholars lo-
cated elsewhere. Thus, it is particularly appropriate that the lead
article in this first issue is by our Missouri colleague, Professor Leo-
nard Riskin. We look forward to receiving similarly stimulating con-
tributions from other scholars in the future.
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PREFACE
Christopher M. Thornet

I. WuYy WE LauNcHED THIS ENTERPRISE

Two years ago, the Harvard Negotiation Law Review was one of
a thousand good ideas that may or may not turn into anything. What
started as an ambitious idea quickly gained momentum as a talented
group of people joined the team. Robert Mnookin, Frank Sander,
Bruce Patton and Marjorie Corman Aaron convened an impressive
faculty board to review article submissions, ensuring high quality
scholarship. Roger Fisher pushed the rigorous thinking of our stu-
dent writers. A committed board of editors, including Scott Peppet
and Andrew Tulumello — the co-Editors in Chief of Volume 1 —
emerged from the law school community. Sponsoring institutions
contributed generously to fund our start-up. Scholars began submit-
ting their best work for publication with us, and here is the result.

Our enterprise is based upon three key principles: creating a fo-
rum for scholarly work that focuses on the intersection of law and
dispute resolution, promoting multidisciplinary scholarship, and en-
couraging a strong faculty-student partnership that values both the
best work of leading scholars and the fresh ideas of student writers.

We launch this journal to address the broad range of topics at the
intersection of law and negotiation, including litigation settlement,
plea bargaining, negotiation dynamics, mediation, negotiated
rulemaking, the legislative process, and the various dispute resolu-
tion methods in use around the world. Our goal is to promote schol-
arship in this growing field by providing a forum for discussion and
debate, particularly as to the legal aspects of negotiation theory and
practice. Our multidisciplinary focus draws from such diverse per-
spectives as game theory, decision analysis, law and economics, social
and cognitive psychology, social anthropology and political science.
Both in this first volume and going forward we aim to bolster the
multidisciplinary research that is much-needed in the ADR field. Fi-
nally, we have worked to establish a unique collaborative enterprise
between faculty and students at Harvard — current and future schol-
ars in the field of negotiation and dispute resolution. This makes the
publication interesting for two reasons. First, by enlisting the aid of

T Christopher Thorne is the Founding Editor-in-Chief of the Harvard Negotia-
tion Law Review. He works with McKinsey & Company, an international manage-
ment consulting firm.



a Peer Review Board of leading scholars, we hope to set the highest
standards of quality and thus define ourselves first and foremost as a
scholarly journal, not a trade journal. In addition, by promoting close
student-faculty cooperation we can devote a significant portion of
each volume to thoughtful student writing as part of the enterprise’s
intention to help to cultivate the next generation of scholars in the
field of negotiation and dispute resolution.

II. Insme Our FirsT VOLUME

Our first volume includes several scholarly articles as well as
many student written pieces. Professor Leonard Riskin begins the
volume with an analysis of different mediation approaches and con-
texts in Understanding Mediators’ Orientations, Strategies, and
Techniques: A Grid for the Perplexed. In How Would You Like to Pay
for That?, Professor Lucian Bebchuk and Andrew Guzman analyze
the effects of attorney fees on negotiation dynamics, and in Scaling
the Stonewall Professor Robert Mnookin and David Croson analyze
certain “stonewalling” effects of legal fee structures.

Three student notes follow. First, Erica Fox uses housing court
as the context for exploring the problem of “self-agency” in Alone in
the Hallway: Challenges to Effective Self-Representation in Negotia-
tion. Second, David Hoffer analyzes the uses of decision analysis in
mediation in Decision Analysis as a Mediator’s Tool. Next, Gary
Mendelsohn discusses the complications of using the same attorney
as both litigator and negotiator, and analyzes key distinctions be-
tween these legal roles.

Finally, we provide a series of case comments, legislative reviews
and book reviews that discuss recent developments in the world of
dispute resolution.

OI. A Loox ForRwWARD

This volume is just the beginning. The Harvard Negotiation Law
Review will continue to seek creative ways to increase the state of the
art of negotiation and dispute resolution. In the future, we expect to
host symposia on ADR topics and to continue to build on the guiding
principles that define our enterprise: multidisciplinary scope; solid
faculty-student partnership; and a fundamental focus on the field of
negotiation and dispute resolution.



FOREWORD
Robert H. Mnookin & Frank E.A. Sander!

Some might ask: Why another law review, particularly here at
Harvard? A skeptic could point out that there are presently hun-
dreds of law journals in the United States, roughly a dozen of which
are housed at Harvard Law School. Because we have actively en-
couraged the talented and energetic students who initiated the crea-
tion of this new journal, it seems appropriate to write a few words
about what we deem to be its mission and justification.

As we see it, the primary mission of this law review is to promote
and encourage scholarship — serious research and writing by stu-
dents and faculty alike — concerning the relationship between law
and legal institutions, on the one hand, and negotiation and dispute
resolution, on the other. The importance of this mission, and our jus-
tification for this journal, rests on four claims: (1) negotiation is of

_central importance to the legal profession; (2) scholarly interest is
blossoming in this domain in a variety of disciplines; (3) alternative
dispute resolution (ADR) mechanisms are and have been experienc-
ing dramatic growth in the judicial arena; and (4) negotiation and
dispute resolution is particularly important here at Harvard Law
School.

That negotiation is central to lawyering seems irrefutable. Most
practicing lawyers, irrespective of their specialty, spend a good deal
of time negotiating. Although law schools have traditionally focused
on courtroom skills and the role of courts in adjudication, litigators
resolve far more disputes by negotiation than by trial.* Indeed, dur-
ing the last twenty years there has been an explosion of interest in
how these out-of-court negotiations might be facilitated and out-of-
court settlement encouraged,? even while some have raised serious

¥ Robert H. Mnookin is the Samuel Williston Professor of Law and Chairman,
Steering Committee for the Program on Negotiation, at Harvard Law School. Frank
E. A. Sander is Associate Dean and Bussey Professor of Law at Harvard Law School.

1. See David M. Trubek et al.,, The Costs of Ordinary Litigation, 31 UCLA L.
Rev. 72, 89 (1983) (finding that approximately 8% of civil suits filed in state and fed-
eral courts go to trial).

2. See Harry T. Epwarps & JaMmEes J. WHITE, THE LAWYER AS A NEGOTIATOR
(1977); Rocer FisHER BT AL., GETTING TO YES (2d ed. 1991); STEPHEN B. GOLDBERG ET
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